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CHAPTER  VIL 

OFFENCES  AGAINST  THE  PHOPERTY  OF  IN- 
DIVIDUALS. 

L     Larceny,  U  303-340. 

A.  In  General,  §  303. 

B.  The  Subject  of  Larceny,  §§  304-313. 

C.  The  Taking  in  Larceny,  §§  314-320. 

D.  The  Asportation  in   Larceny,   §§   321- 

325. 

E.  The     Felonious    Intent    in    Larceny, 

§§  326-333. 

F.  Grand  and  Petit  Larceny,  §i  334-336. 

G.  Compound  Larcenies,  §§  337-340. 

II.     Embezzlement,  {{  341-349. 

III.  Cheats  and  False  Pretences,  U  350-369. 

A.  Common-Law  Cheats,  §S  350-351. 

B.  False  Private  Tokens,  S§  352-354. 

C.  False  Pretenses,  S§  355-369. 

IV.  Robbery,  {{  370-379. 

V.    Receiving   and    Conckaling    Property 

Stolen,  Embezzled,  etc.,  U  380-387. 
VI.    Malicious  Mischief,  {{  388-391. 
VII.    Forging  and  Uttering,  {{  392-399. 

I.  LARCENY. 
(A)   In  General. 
303.  Definition    and    Clattification. — Larceny    is 
of  two  kinds,  namely: 

1.  Simple  larceny,  and 

2.  Compound  larceny. 

Simple  larceny  at  common  law  it  the  taking  and 
carrying  away  of  the  mere  personal  goods  of  an- 
other of  any  value  from  any  place,  with  a  feloni- 


/ 


out  intent  to  itear  the  tama.    Thit  definition  In- 
clude! tho  following  element*: 

1.  The   aubject   of   the   offense   muit   be   the 

mere  penonal  geoda  of  another.  Other 
thing*,  however,  are  made  the  aubject  of 
larceny  by  statute. 

2.  The  good*  muat  be  taken,  and  the  taking 

must  be  under  *uch  eircumatance*  aa  to 
amount  technMally  to  a  treapaaa. 

3.  There  muat  be  aome  asportation  or  carry- 

ing awaf  of  the  good*. 

4.  Both    the    taking    and    the    carrying    away 

muat  be   with  a  felonloua   intent,— an   In- 
tent to  steal, — exlating  at  the  time. 
Grand  and   Petit   Larceny. — By  statute  In  aome 
Jurisdictions  larceny  haa  been  divided,  according 
to   the    value   of   the   property   or   other  circum- 

1.  Grand  larceny,  and 

2.  Petit  larceny. 

Compound     larcenies    are    larcenies    committed 
under  certain  aggravating  circumatancea.     Thua — 

1.  At  common  law,  robbery,  which  Is  larceny 

from  the  person  or  in  the  pretence  of  an- 
other by  violence  or  by  putting  him  In 
fear,  is  a  compound  larceny. 

2.  By   statute    in   most   jurisdictions,    It   la   a 

compound  larceny,  punished  more  aevere- 
ly  than  aimpie  larceny,  to  steal — 

(a)  From  the  person  of  another,  or 

(b)  From     a     dwelling     house,     or     certain 

other  places  specified  In  the  statute. 
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And  the  same  is  true  of  things  which  are  tem- 
porarily annexed,  and  which  are  intended  to 
be  removed,  and  may  be  removed  without  in- 
jury to  the  freehold,  as  in  the  case  of  leather 
belts  connecting  the  wheels  in  a  sawmill.*® 
In  some  jurisdictions  statutes  have  been  en- 
acted making  it  larceny  to  take  and  carry 
away  fixtures  with  felonious  intent. 

(c)  Severance  of  Property  before  Tah- 
ing — (1)  By  the  Owner  or  by  a  Third  Per- 
son,— Things  which  constitute  a  part  of  the 
realty  may  acquire  the  character  of  personal- 
ty by  being  severed  by  the  owner,  or  by  a 
third  person,  and  they  then  become  the  sub- 
ject of  larceny  even  at  common  law.' '  After 
the  owner  of  land  has  cut  down  his  irees,  har- 


10  Reg.  V.  Hedges,  1  Leach,  C.  C.  201,  2  East,  P. 
C.  590.  note;  Langston  v.  State,  96  Ala.  44;  Jack- 
son V.  State,  11  Ohio  St.  104. 

In  Reg.  V.  Hedges,  supra,  a  window  frame,  not 
hung  or  beaded  into  the  window  frame,  but  fasten- 
ed there  by  laths  nailed  across,  so  as  to  prevent 
it  from  falling  out,  was  held  to  be  the  subject  of 
larceny,  as  such  a  temporary  fastening  did  not 
make  it  a  part  of  the  realty.  So  of  a  bell  in  a 
chapel,  if  not  fixed.  Rex  v.  Nixon,  7  Car.  &  P. 
442. 

11  Severance  of  ore,  as  of  a  nugget  of  gold,  by 
natural  causes,  Is  not  such  a  severance  as  to  make 
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vested  his  crops,  or  gathered  his  vegetables  or 
fruit,  tlioj'  are  no  longer  real  property,  and 
may  afterwards  be  stolen.*'  The  same  ia  triie 
when  he  has  drawn  turjwntine  or  maple 
syrup  from  the  tree,^'  cut  ice  from  a  river  or 
pond,'*  mined  coal  or  ores,"  or  confined  nat- 
ural gas,  water,  or  oil  in  pipes.'*  On  the 
same  principle,  buildings,  pipes,  and  other 
fixtures  are  personal  property  after  they  have 
been  severed  from  the  realty  by  the  owner, 

It  personal  property,  and  the  subject  of  larcenj'. 
State  V.  Burt.  64  N.  C.  619;  ante,  i  652,  note. 

i!3  Inst.  109;  1  Hale.  P.  C.  510;  1  Hawk.  P.  C. 
c.  33,  9  21;  1  Elast.  P.  C.  587;  Year  Book  19  Hen. 
VIII.  2  pi.  11,  Beale'a  Cas.  490;  State  v.  Parker, 
34  Ark.  158,  36  Am.  Rep.  6;  Bradford  v.  State,  S 
I*a  (Tenn.)  634;  Bell  t.  State.  4  Bait.  (Tenn.) 
426. 

IS  State  r.  Moore,  11  Ired.  (N.  C.)  70. 

"Ward  v.  People.  3  Hill  (N.  T.)  395,  6  Hill  {N. 
Y.)  144. 

11  People  V.  Williams.  35  Cal.  671;  State  v.  Ber- 
ryman,  8  Nev.  262. 

i«  Ab  to  water,  see  Ferens  v,  O'Brien,  II  Q.  B. 
Dlv.  21,  15  Cox,  C.  C.  332. 

As  to  gas.  natural  or  manufactured,  see  Reg.  v. 
White.  3  Car.  &  K.  363,  Dears.  C.  C.  303.  6  Cox,  C. 
C.  213.  17  Jur.  536.  Beale'B  Cas.  506;  Com.  v.  Shaw, 
4  Allen  (Mass.)  308.  SI  Am.  Dec.  796,  Rrale'a  Cas. 
fiOl;   State  v.  Weliman.  3*  Mian.  221. 
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(B)  The  Subject  of  Larceny. 

304.  In  General. — At  common  law  the  subject  of 
larceny  must  be  the  mere  personal  goods  of  an- 
other.   Therefore, 

1.  It  must  be  personal,  as  distinguished  from 

real  property. 

2.  it  must  be  something  which  the  law  recog- 

nizes as  property  and  the  subject  of  own- 
ership. 

3.  It   must   be  of  some   value,   but   the   least 

value  to  the  owner  is  sufficient. 
4w  It  must  be  the  property  of  another.  But 
a  special  property  in  another  is  sufficient, 
even  as  against  the  general  owner;  and 
mere  possession  is  enough  as  against 
others  than  the  owner. 

305.  Real  Property. 

(a)  In  General. — Real  property  is  not  the 
subject  of  larceny  at  common  law.  The  prop- 
erty must  be  personal, — the  '^mere  personal 
goods"  of  another.^  At  common  law,  there- 
fore, it  is  not  larceny,  but  a  mere  trespass,  to 
sever  and  immediately  carry  away  trees, 
grass,  crops,  fruit,  vegetables,  and  the  like.^ 


11  Hale,  P.  C.  610;  1  Hawk.  P.  C.  c.  33,  §  1;  2 
East,  P.  C.  587;  4  Bl.  Comm.  232. 

ai  Hale.  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  5  21; 
2  East,  P.  C.  587;  4  Bl.  Comm.  232;  Anon,  Year 
Book  11  ft  12  Edw.  III.  640,  Beale's  Cas.  488; 
Anon.,  Tear  Book  19  Hen.  VIII.  2  pi.  11,  Beale's 
Cas.  490;  HoUy  v.  State.  54  Ala.  238;  Bradford  v. 
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The  same  is  true  of  ores  and  minerals  before 
they  have  been  mined,*  ice  before  it  has  been 
cut/  and  turpentine  or  maple  syrup  before 
it  has  been  drawn  from  the  trees.* 

The  common-law  rule  that  real  property 
cannot  be  the  subject  of  larceny  has  been 
changed  to  some  extent  by  statute  both  in 
England  and  in  this  country.  Thus,  it  is  made 
larceny  in  some  jurisdictions  to  steal  out- 
State,  6  Lea  (Tenn.)  634;  Bell  y.  State,  4  Baxt. 
(Tenn.)  426. 

At  common  law,  title  deeds  and  the  boxes  con- 
taining them,  and  other  instruments  concerning 
real  property,  such  as  a  commission  out  of  a 
court  of  chancery  to  settle  the  boundaries  of  a 
manor,  were  held  not  to  be  the  subject  of  lar- 
ceny, "because  they  savour  of  the  same  nature." 
2  East,  P.  C.  596;  1  Hale,  P.  C.  510;  Rex  v.  Wody, 
Year  Book  10  Edw.  IV.  pi.  9,  10,  Beale's  Cas.  489; 
Rex  V.  Westbeer.  2  Strange,  1133,  1  Leach,  C.  C. 
12. 

«  People  V.  Williams,  35  Cal.  671;  State  v.  Burt. 
64  N.  C.  619.  It  makes  no  difference  that  the  ore 
has  been  severed  from  the  land  by  natural  causes, 
and  is  lying  loose  upon  it,  for  this  does  not  change 
its  character  as  real  property.  State  v.  Burt,  su- 
pra. And  see  Com.  v.  Steimling,  156  Pa.  St.  400. 
Bealo's  Cas.  588. 

4  Ward  V.  People.  3  Hill  (N.  Y.)  395,  6  Hill  (N. 
Y.)  144. 

i>See  State  v.  Moore.  11  Ired.  (N.  C.)  70. 
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standing  crops,  though  the  severance  and  the 
carrying  away  may  be  one  continuous  act.® 

{b)  Fixtures, — For  the  same  reason  it  is 
not  larceny  at  common  law  to  sever  and  im- 
mediately carry  away  fixtures, — that  is,  prop- 
erty wliicli  is  so  annexed  to  the  land  by  man 
afii  to  acquire  the  character  of  real  property, 
such  as  the  whole  or  part  of  a  building  or 
fence,"  or  water  pipes,  gas  pipes,  doors,  man- 
tles, windows,  machinery,  etc.**     If  a  thing  is 

•See  HoUy  v.  State,  54  Ala.  238;  State  v.  Steph- 
enson, 2  Bailey  (S.  C.)  334. 

7  1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  §  21;  2 
East,  P.  C.  587;  Rex  v.  MiUar,  7  Car.  &  P.  665 
(lead  from  the  roof  of  a  building) ;  U.  S.  v.  Wag- 
ner. 1  Cranch,  C.  C.  314,  Fed.  Cas.  No.  16,630 
(rails  of  a  fence  inserted  in  posts  fixed  in  the 
ground);  U.  S.  v.  Smith,  1  Cranch,  C.  C.  475,  Fed. 
Cas.  No.  16.325  (logs  in  a  fence).  And  see  the 
cases  cited  in  the  notes  following. 

M  Hale.  P.  C.  510;   Langston  v.  State,  96  Ala 
44;    State  v.   HaU,   5   Harr.    (Del.)    492;    State   v. 
Davis,  22  La.  Ann.  77.     See,  also.  Ex  parte  Wilkie, 
34  Tex.  155. 

In  State  v.  Davis,  supra,  it  was  held  that  a  cop- 
per pipe  affixed  to  an  engine  which  was  affixed  by 
masonry  to  a  building  was  realty,  and  not  the  sub- 
ject of  larceny.  And  State  v.  Hall,  supra,  and 
Langston  y.  State,  supra,  were  to  the  same  ef- 
fect. 

Some  of  the  courts,  regarding  the  rule  as  tech- 
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The  same  is  true  of  ores  and  minerals  before 
thej  have  been  mined,*  ice  before  it  has  been 
cut/  and  turpentine  or  maple  syrup  before 
it  has  been  drawn  from  the  trees.* 

The  common-law  rule  that  real  property 
cannot  be  the  subject  of  larceny  has  been 
changed  to  some  extent  by  statute  both  in 
England  and  in  this  country.  Thus,  it  is  made 
larceny  in  some  jurisdictions  to  steal  out- 
State,  6  Lea  (Tenn.)  634;  Bell  v.  State,  4  Baxt 
(Tenn.)  426. 

At  common  law,  title  deeds  and  the  boxes  con- 
taining them,  and  other  instruments  concerning 
real  property,  such  as  a  commission  out  of  a 
court  of  chancery  to  settle  the  boundaries  of  a 
manor,  were  held  not  to  be  the  subject  of  lar- 
ceny, "because  they  savour  of  the  same  nature." 
2  East,  P.  C.  596;  1  Hale.  P.  C.  510;  Rex  v.  Wody. 
Year  Book  10  Edw.  IV.  pi.  9,  10.  Beale's  Cas.  489; 
Rex  V.  Westbeer,  2  Strange.  1133,  1  Leach,  C.  C. 
12. 

a  People  V.  Williams.  35  Cal.  671 ;  State  v.  Burt, 
64  N.  C.  619.  It  makes  no  difference  that  the  ore 
has  been  severed  from  the  land  by  natural  causes, 
and  is  lying  loose  upon  it.  for  this  does  not  change 
its  character  as  real  property.  State  v.  Burt,  su- 
pra. And  see  Com.  v.  Steimling,  156  Pa.  St.  400. 
Beal'*'s   Cas.   588. 

4  Ward  V.  People.  3  Hill  (N.  Y.)  395.  6  Hill  (N. 
Y.)  144. 

5  See  State  v.  Moore,  11  Ired.  (N.  C.)  70. 


OFFENCES  AGAINST  PROPERTY        653 

Standing  crops,  though  the  severance  and  the 
earning  away  may  be  one  continuous  act.® 

(b)  Fixtures. — For  the  same  reason  it  is 
not  larcenv  at  common  law  to  sever  and  im- 
mediately  carry  awaj'  fixtures, — that  is,  prop- 
ertv  wlii<!li  is  so  annexed  to  the  land  by  man 
as  to  acquire  the  character  of  real  property, 
such  as  the  whole  or  part  of  a  building  or 
fence,"  or  water  pipes,  gas  pipes,  doors,  man- 
tles, windows,  machinery,  etc.®     If  a  thing  is 

•  See  HoUy  v.  State,  54  Ala.  238;  State  v.  Steph- 
enson, 2  Bailey  (S.  C.)  334. 

7 1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  §  21;  2 
Bast,  P.  C.  587;  Rex  v.  Millar,  7  Car.  &  P.  665 
(lead  from  the  roof  of  a  building) ;  U.  S.  v.  Wag- 
ner. 1  Cranch.  C.  C.  314,  Fed.  Cas.  No.  16,630 
(rails  of  a  fence  inserted  in  posts  fixed  in  the 
ground) ;  U.  S.  v.  Smith,  1  Cranch,  C.  C.  475.  Fed. 
Cas.  No.  16,325  (logs  in  a  fence).  And  see  the 
cases  cited  in  the  notes  following. 

»1  Hale,  P.  C.  510;  Langston  v.  State,  96  Ala 
44;  State  v.  Hall,  5  Harr.  (Del.)  492;  State  v. 
Davis.  22  La.  Ann.  77.  See,  also.  Ex  parte  Wilkie, 
34  Tex.  165. 

In  State  v.  Davis,  supra,  it  was  held  that  a  cop- 
per pipe  affixed  to  an  engine  which  was  affixed  by 
masonry  to  a  building  was  realty,  and  not  the  sub- 
ject of  larceny.  And  State  v.  Hall,  supra,  and 
Langston  y.  State,  supra,  were  to  the  same  ef- 
fect. 

Some  of  the  courts,  regarding  the  rule  as  tech- 


The  same  is  true  of  ores  and  minerals  before 
thc^'  have  been  mined,'  ice  before  it  has  been 
cut,*  and  turpentine  or  maple  syrup  before 
it  has  been  drawn  from  the  trees.' 

The  common-law  rule  that  real  property 
cannot  be  the  subject  of  larceny  has  been 
changed  to  some  extent  by  statute  both  in 
England  and  in  this  country.  Thus,  it  is  made 
larceny  in  some  jurisdictions  to  steal  out- 
State,  6  Lea  (Tenn.)  634;  Bell  v.  State,  4  Bast 
(Tenn.)  426. 

At  common  law,  title  deeds  and  the  boxes  con- 
taining them,  and  other  Inatrumente  concernlag 
real  property,  such  as  a  commiealon  out  of  a 
court  of  chancery  to  eettle  the  boundaries  of  a 
manor,  were  held  not  to  be  the  subject  of  lar- 
ceny, "because  they  savour  of  the  same  nature." 
2  East,  P.  C.  596;  1  Hale,  P.  C.  510;  Rex  v.  Wody, 
Year  Book  10  Edw.  IV.  pi.  9,  10,  Beale's  Cas.  4S9; 
Kex  V.  Weetbeer,  2  Strange,  1133,  1  Leach,  C.  C. 
12. 

1  People  V.  WllllamB,  35  Cal.  GTl;  State  v.  Burt, 
64  N.  C.  619.  It  makes  no  difference  that  the  ore 
has  been  severed  from  the  land  by  natural  causes, 
and  Is  lying  loose  upon  It,  tor  this  does  not  change 
its  character  as  real  property.  State  v.  Burt,  su- 
pra. And  see  Com.  v.  Stelmling.  156  Pa.  St.  400, 
Beal"'s  Cas.  58S. 

*  Ward  V.  People.  3  Hill  (N.  T.)  395.  6  Hill  (N. 
T.)  144. 

'See  State  v.  Moore,  11  Ired.  (N.  C.)  70. 
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Btaudiug  crops,  tliougli  the  severance  and  the 
carrying  away  may  be  one  continuous  act.* 

{0)  Fixtures. — For  the  same  reason  it  is 
not  larceny  at  common  law  to  sever  and  im- 
incdiiiteiy  carry  away  fixtures, — that  is,  prop- 
erty wliicli  is  so  annexed  to  the  land  by  man 
as  lo  acquire  the  character  of  real  property, 
such  as  the  whole  or  part  of  a  building  or 
fetice,^  or  water  pipes,  gas  pipes,  doors,  man- 
tles, windows,  machinery,  etc."     If  a  thing  is 

•  See  Holly  v.  SUte,  G4  Ala.  23S;  State  v.  Steph- 
enauK,  2  Baile}'  (S.  C.)  334. 

'I  Hale,  P.  C.  BIO;  1  Hawh.  P.  C.  c.  33,  !  21;  E 
East.  P.  C.  587;  Rex  v.  Millar,  7  Car.  ft  P.  665 
(lead  from  the  roof  of  a  building);  U.  S.  v.  Wag- 
ner, 1  Craneh,  C.  C.  314,  Fed.  Gas.  No.  ie.630 
(rails  of  a  fence  inserted  In  posts  fixed  la  the 
ground);  U.  S.  v-  Smith,  1  Craneh,  C.  C.  475.  Fed. 
Cas.  No.  16.325  (logs  in  a  fence).  And  Bee  the 
cases  cited   In  the  notes  following. 

M  Hale,  P.  C.  510;  Langston  v.  State,  96  Ala 
44;  State  v.  Hall,  a  Hair.  (Del.)  492;  State  v. 
Davis,  22  L.a.  Ann.  77.  See.  also.  Ex  parte  Wllkle, 
34  Tex.  155. 

In  State  v,  Davis,  supra.  It  was  held  that  a.  cop- 
per pipe  affixed  to  an  engine  whitzh  was  affixed  by 
masonry  to  a  building  was  realty,  and  not  the  suh- 
Ject  of  larceny.  And  State  v.  Hall,  supra,  and 
Langston  v.  State,  supra,  were  to  the  same  ef- 
fect. 

Some  of  the  courts,  regarding  the  rule  as  tech- 
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merely  iised  in  connection  with  the  realty, 
and  not  annexed  at  all,  as  in  the  case  of  pic- 
tures, fiirnitiire,  keys,  and  the  like,  it  is  per- 
sonal property,,  and  the  aiibject  of  larceny.* 

nical,  have  retused  to  follow  It  to  Its  logical  ex- 
tent. In  Kentucky,  for  example,  cbandeliers  were 
beld  to  be  the  subject  of  larceny,  though  they 
were  attached  to  pipes  In  a  building,  and  It  was 
conceded  that  tbey  were  so  far  a  part  of  the  real- 
ty that  they  would  pass  as  such  on  a  sale  ot  the 
building.  The  court  aald:  "The  modern  authori- 
ties, Instead  ot  following  the  common-law  doc- 
trine on  the  subject,  apply  It  only  to  things  issu- 
ing out  ot  or  growing  upon  the  land,  and  such  as 
adhere  to  the  freebold.  but  not  to  personal  chat- 
tels that  are  conBtnietlvely  annesed  thereto." 
Smith  V.  Com..  14  Bush.  (Ky.)  31.  29  Am.  Rep.  402. 
See,  also.  Jackson  v.  State,  11  Ohio  St.  104. 

This  decision,  as  was  conceded  by  the  court, 
was  certainly  a  departure  From  tbe  common-law 
rule,  and  there  is  no  principle  upon  which  it  can 
be  BUBtftlned.  If  the  common  law  Is  detective  in 
this  respect.  It  la  for  the  legislature,  not  the 
courts,  to  supply  the  remedy. 

>Rex  V.  Hedges.  1  Leach.  C.  C.  201,  2  East,  P. 
C.  590.  note;  Rex  v.  Nixon.  7  Car.  ft  P.  412;  Hos- 
kins  V.  Tarrance,  S  Blackt.  <Ind.)  417,  36  Am.  Dec. 
129. 

A  key.  though  in  the  lock  of  a  door  In  a  house. 
Is  personal  property,  and  the  subject  of  larceny. 
Hosklns  T.  Tarrance.  supra. 
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or  by  a  third  person,  and  are  then  the  sub- 
ject of  larceny.^  ^ 

{£)  Severance  by  the  Trespasser. — The 
severance  need  not  necessarily  be  by  the  own- 
er, or  by  a  third  person.  It  may  be  by  the 
thief  himself,  provided  the  severance  and  the 
carrying  away  are  separate  and  distinct  acts, 
and  not  parts  of  one  continuous  transaction. 

To  constitute  larceny,  it  is  not  only  neces- 
sarj'  that  the  property  shall  be  personal,  but 
it  is  also  necessary,  as  we  shall  presently  see, 
that  it  shall  be  taken,  while  of  that  nature, 
from  the  actual  or  constructive  possession  of 
the  owner.^®  It  necessarily  follows  that  if 
the  severance  and  carrying  away  by  the  tres- 
passer are  parts  of  one  continuous  transac- 
tion, there  is  no  larceny,  for  there  is  no  time 
l)etween  the  severance  and  the  carrying  away 
during  which  it  can  be  said  that  the  property, 
in  its  new  character  as  personalty  acquired 
bv  reason  of  the  severance,  is  in  the  actual 
or  constructive  possession  of  the  owner,  but 
from  the  time  it  is  severed  to  the  time  it  is 


17 1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  §  21; 
State  V.  Hall,  5  Harr.  (Del.)  492. 

»>  Post,  §  686. 
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merely  used  in  connection  with  the  realty, 
and  not  annexed  at  all,  as  in  the  case  of  pic- 
tures, furniture,  keys,  and  the  like,  it  is  per- 
sonal property,,  and  the  subject  of  larceny.^ 

nical,  have  refused  to  foUow  it  to  its  logical  ex- 
tent. In  Kentucky,  for  example,  chandeliers  were 
held  to  be  the  subject  of  larceny,  though  they 
were  attached  to  pipes  in  a  building,  and  it  was 
conceded  that  they  were  so  far  a  part  of  the  real- 
ty that  they  would  pass  as  such  on  a  sale  of  the 
building.  The  court  said:  "The  modern  authori- 
ties, instead  of  following  the  common-law  doc- 
trine on  the  subject,  apply  it  only  to  things  issu- 
ing out  of  or  growing  upon  the  land,  and  such  as 
adhere  to  the  freehold,  but  not  to  personal  chat- 
tels that  are  constructively  annexed  thereto." 
Smith  V.  Com.,  14  Bush.  (Ky.)  31,  29  Am.  Rep.  402. 
See,  also,  Jackson  v.  State,  11  Ohio  St.  104. 

This  decision,  as  was  conceded  by  the  court, 
was  certainly  a  departure  from  the  common-law 
rule,  and  there  is  no  principle  upon  which  it  can 
be  sustained.  If  the  common  law  is  defective  in 
this  respect,  it  is  for  the  legislature,  not  the 
courts,  to  supply  the  remedy. 

•  Rex  V.  Hedges,  1  Leach,  C.  C.  201,  2  East,  P. 
C.  590,  note;  Rex  v.  Nixon,  7  Car.  &  P.  442;  Hos- 
kins  V.  Tarrance,  5  Blackf.  (Ind.)  417,  35  Am.  Dec. 
129. 

A  key,  though  in  the  lock  of  a  door  in  a  house, 
is  personal  property,  and  the  subject  of  larceny. 
Hoskins  v.  Tarrance.  supra. 
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or  by  a  third  person,  and  are  then  the  sub- 
ject of  larceny.  ^^ 

(2)  Severance  by  the  Trespasser, — The 
severance  need  not  necessarily  be  by  the  own- 
er, or  by  a  third  person.  It  may  be  by  the 
thief  himself,  provided  the  severance  and  the 
carrying  away  are  separate  and  distinct  acts, 
and  not  parts  of  one  continuous  transaction. 

To  constitute  larceny,  it  is  not  only  neces- 
sary that  the  property  shall  be  personal,  but 
it  is  also  necessary,  as  we  shall  presently  see, 
that  it  shall  be  taken,  while  of  that  nature, 
from  the  actual  or  constructive  possession  of 
the  owner.  ^**  It  necessarily  follows  that  if 
the  severance  and  carrying  away  by  the  tres- 
passer are  parts  of  one  continuous  transac- 
tion, there  is  no  larceny,  for  there  is  no  time 
l)etween  the  severance  and  the  carrying  away 
during  which  it  can  be  said  that  the  property, 
in  its  new  charact<>r  as  personalty  acquired 
l)v  n^ason  of  the  sf^ve ranee,  is  in  the  actual 
or  constructive  possession  of  the  owner,  but 
from  the  time  it  is  severed  to  the  time  it  is 


iM  Hale,  P.  C.  510;   1  Hawk.  P.  C.  c.  33,  §  21; 
State  V.  HaH,  5  Harr.  (Del.)  492. 

I'*  Post,  §  686. 


carried  away   it  is   in   the  continuous   poB- 
session  of  the  trespaBScr.'^ 

On  the  other  hand,  if  a  trespasser  severs 
property  from  the  realty,  thereby  convert- 
ing it  into  personalty,  and  leaves  it  ou  the 
land  of  the  owner,  relinquishing  liis  posses- 
sioQof  it,  the  owner  acquires  the  eoiiatructive 
possession  of  it  in  its  new  character  as  per- 
sonalty, and,  if  the  trespasser  returns  and  car- 
ries it  away  with  the  necessary  felonious  in- 
tent, he  is  guilty  of  larceny.^" 


!■!  Hale,  P.  C.  610;  4  Bl.  Comm.  232:  Res.  v. 
Foley,  L.  R.  26  Ir.  299.  17  Cox,  C.  C.  142,  Beale's 
Cas.  681;  People  v.  Williams,  36  Cat.  671:  State  v. 
Hall,  6  Harr.  (Del.)  492;  State  v.  Berryman,  S 
Nev.  262;  State  v.  Burt,  64  N.  C.  619;  Bradford  v. 
State,  6  Lea  (Tenn.)  634;  Bell  v.  State.  4  Baxt. 
(Tenn.)  426. 

In  Ex  parte  Wtllke.  34  Tex.  166,  It  was  beld  that 
a  man  Is  guilty  ol  larceny  In  severing  and  carry- 
ing away  doors  from  a.  bouse,  even  though  he  may 
carry  them  off  immediately  after  the  severance, 
but  no  authorities  were  cited  for  this  departure 
from  tbe  common-law  doctrine,  and  tbe  decision 
Is  clearly  wrong. 

"1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33.  |  31:  2 
East,  P.  C.  687;  4  BI.  Comm.  233;  Keg-  v.  Foley, 
L.  R.  26  Ir.  299,  17  Cox,  C.  C.  142,  Beale'a  Cas.  B81; 
People  V.  Williams,  36  Cal.  671;  State  v.  Moore,  11 
Ired.   (N.  C.)  70;  Com,  v.  Stelmllng,  156  Pa.  St 
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Time  Intervening  Between  Severance  and 
Asportation. — According  to  the  better  opiu- 
ion,  110  particular  time  need  elapse  between 
the  acverance  aud  the  carrying  away,  in  order 
to  make  them  separate  and  distinct  transac- 
tions, but  it  is  sufficient  if  the  two  acta  arc 
no  separated  as  a  matter  of  fact  as  not  to  cou- 
Htitute  one  transaction.  All  that  is  ueces- 
sary  is  that  the  proi)erty  shall  have  come  into 
tlie  actual  or  constructive  possession  of  the 
owner  before  being  finally  taken  and  carried 
away.'^ 

400,  Beale'e  Cas,  5Sg;  Bradford  v.  State,  6  Lea 
iTenn.l   631;   Bell  v.  State.  4  Baxt.  (Tenn.)  426. 

In  Reg.  V,  Foley,  eupra.  tbe  accused  cut  hay  on 
another's  laud,  and  left  It  lying  there.  After  sev- 
eral daye,  he  returned  and  carried  it  away,  with 
a  felonious  Intent.  It  was  held  that  tbe  sever- 
ance of  the  hay  made  It  personal  property,  that, 
between  the  time  it  was  cut  and  left  lying  on  the 
land  and  the  time  it  was  carried  away.  It  was  in 
the  constructive  poBsession  of  the  owner  of  the 
land,  and  that,  when  the  accused  returned  and 
carried  It  away,  be  took  it,  in  its  new  character  ae 
personalty,  from  the  owner's  possession,  and  was 
therefore  guilty  of  larceny. 

-'  As  to  the  time  Intervening  between  the  sev- 
erance and  the  carrying  away  which  will  make 
them  separate  and  distinct  acts.  Instead  of  parts 
of  one  continuous  transaction,   nice  distinctions 
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The  mere  fact  that  an  interval  of  time  may 
elapse  between  the  severance  and  the  carry- 
ing away  does  not  make  the  act  larceny,  if 
the  trespasser  does  not  relinquish  his  posses- 
sion, for,  so  long  as  he  has  possession,  the 
owner  cannot  acquire  it.*^ 

Intention  to  Abandon  Proper ly.^It  seems 
lo  have  been  held  that  there  must  have  been 
an  intention  to  abandon  the  property  between 
the  severance  and  the  carrying  away,  and 
that  it  is  not  enoxigh  merely  to  show  that  the 
severance  and  the  carrying  away  were  sep- 
arate tr  ana  actions.^'    This  doctrine,  however, 

have  been  made  Id  eome  cases.  For  tnatance.  it  was 
once  held  that  a  day  must  intervene,  tecauae  of 
tbe  ruie  that  the  law  does  not  recognize  fractions 
of  a  day.  The  doctrine,  however,  la  now  generally 
recognized  as  stated  in  the  text.  2  Bieh.  New 
Crlm.  Law,  S  766  (1);  Holly  v.  State.  54  Ala. 
238:  People  v.  Williams,  35  Cal,  671;  State  v. 
Berryman,  8  Nev.  262;  Bradford  v.  State,  6  Lea 
(Tenn.)  634. 

The  trespasser  need  not  go  off  the  land  after 
severance  of  the  thing,  and  before  carrying  It 
away.  Bradford  v.  State,  supra.  See,  also.  Com. 
V.  Stelmllng.  156  Pa.  St.  400. 

"Reg.  V.  Foley,  L.  R.  26  Ir,  299,  17  Cox.  C.  C. 
142,  Beale's  Cas.  581. 

"Reg.  v.  Townley.  L.  R.  1  C.  C.  315,  12  Cox, 
C.  C.  59,  24  L.  T.  (N.  S.)  517,  Beale's  Cas.  577. 
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if  it  has  ever  really  been  held,  cannot  be  sus- 
tained. As  was  said  in  a  leading  English 
case:  "Where  chattels,  after  severance,  are 
left  on  the  property  of  the*  true  owner,  no 
matter  what  the  wrongdoer's  intention  may 
he,  he  cannot  escape  the  common-law  doc- 
trine, if  his  possession  is  not  in  fact  contin- 
uous. Continuity  of  intention  is  not  the 
equivalent  of  continuity  of  possession."  ^* 

306.  Water  and  Gas. 

Water  and  gas  are  the  subject  of  larceny 
after  they  have  been  confined  in  pipes  or  oth- 
erwise reduced  to  possession. ^^ 

307.  The   Subject   of   Larceny    must   be    Property 

and  the  Subject  of  Ownership. 

To  be  the  subject  of  larceny,  the  thing  tak- 
en must  be  something  which  the  law  recog- 
nizes as  property,  and  as  the  subject  of  own- 
ership.    For  this  reason,  treasure  trove,  a 


24  Per  Gibson,  J.,  In  Reg.  v.  Foley.  L.  R.  26 
Ir.  299,  17  Cox,  C.  C.  142,  Beale's  Cas.  581. 

2^  lUuminating  gas:  Reg.  v.  White,  3  Car.  & 
K.  363,  Dears.  C.  C.  203,  6  Cox,  C.  C.  213,  Beale's 
Cas.  606;  Com.  v.  Shaw,  4  Allen  (Mass.)  308,  81 
Am.  Dec.  706,  Beale's  Cas.  501;  State  v.  Well- 
man,  34  Minn.  221. 

Water:  Kerens  v.  O'Brien,  11  Q.  B.  Div.  21, 
15  Cox,  C.  C.  332. 
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wreck  not  seized,  seaweed  not  reduced  to  pos- 
session, and  things  abandoned  by  the  owner 
were  not  the  subject  of  larceny  at  common 
law.2« 

The  same  is  true  of  a  dead  human  being, 

aei  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  §  24; 
2  East,  P.  C.  606. 

In  Reg.  V.  Clinton,  Ir.  R.  4  C.  L.  6,  it  was  held 
that  drifted  and  ungathered  seaweed,  cast  on  the 
shore,  between  high  and  low  water  mark,  was 
not  the  property  of  the  persons  who  had  exclu- 
sive ownership  of  the  shore,  and  that  it  was  not 
the  subject  of  larceny. 

In  State  v.  Taylor.  27  N.  J.  Law,  117,  72  Am. 
Dec.  347,  Beale's  Gas.  498,  it  was  held  that  plant- 
ing oysters  in  the  public  waters  is  not  an  aban- 
donment of  them  to  the  public,  so  as  to  prevent 
them  from  being  the  subject  of  larceny,  if  the 
bed  is  so  marked  as  to  be  capable  of  identifica- 
tion, and  is  not  a  natural  oyster  bed. 

In  Reg.  V.  Edwards.  13  Cox.  C.  C.  384.  36  L.  T. 
(N.  S.)  30,  Beale's  Cas.  612,  three  pigs  which 
had  been  bitten  by  a  mad  dog  were  shot  and 
buried  on  the  owner's  land  three  feet  below  the 
surface  of  the  soil,  without  any  intention  of  dig- 
ging them  up  again,  or  of  making  any  use  of 
them.  The  defendants,  on  the  same  evening, 
dug  them  up  and  sold  them.  The  jury  found  that 
there  was  no  abandonment  of  the  property  in 
them  by  the  owner,  and  convicted  the  defendant 
of  larceny,  and  the  conviction  was  sustained. 
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for  the  law  recognizes  no  right  of  property 
therein.^^  It  is  larceny,  however,  to  steal 
the  coffin  in  which  a  dead  bodv  has  been 
placed  or  interred,  or  to  steal  the  clothes  or 
other  articles  found  upon  a  dead  body  or  in- 
terred with  it.  They  are  not  regarded  as 
abandoned  property,  but  the  title  is  in  the 
executor  or  administrator  of  the  deceased,  or 
in  the  person  who  buried  him.^® 
308.  Animals. 

(a)  In  General, — Animals,  including  fish 
and  birds,  are  as  much  the  subject  of  lar- 
ceny as  any  other  property,  if  they  are  such 
that  the  law  recognizes  them  as  property  and 
the  subject  of  ownership,  as  in  the  case  of 
horses,  cattle,  and  domestic  fowls.^® 

(fe)  Animals  Ferae  Naturae, — The  law, 
however,  does  not  recognize  any  right  of  prop- 
erty in  animals  ferae  naturae,  or  wild  ani- 
mals, including  wild  fish  and  birds,  so  long 


27  Rex  V.  Haynes.  2  East,  P.  C.  652. 

2«2  Inst.  166;  1  Hawk.  P.  C.  c.  33,  §  29; 
Haynes'  Case,  12  Coke.  113;  State  v.  Doepke,  68 
Mo.  208,  30  Am.  Rep.  785;  Wonson  v.  Sayward. 
13  Pick.  (Mass.)  402,  23  Am.  Dec.  691. 

2»1  Hale.  P.  C.  511;  1  Hawk.  P.  C.  c.  33,  I  28; 
2  East.  P.  C.  614;    State  v.  Turner,  66  N.  C.  618. 
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as  they  are  in  their  natural  state,  and  it  is 
not  larceny  to  take  them  in  that  state.^^ 

(c)  Animals  Reclaimed  or  Killed, — But 
animals  of  this  description  may  become  prop- 
erty, and  the  subject  of  larceny,  by  being 
tamed  or  otherwise  reclaimed,  or  by  being 
killed.  All  of  the  authorities  agree  that  this 
is  so  if  they  are  fit  for  food  or  the  production 
of  food,^^  as  in  the  cases  referred  to  in  tlu* 
note  below.^^ 

Killing  and  Tahiug  miist  he  Separate  Acts, 
— What  has  been  said  in  dealing  with  th 


0 


sol  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33.  §5  25. 
26;  2  East  P.  C.  607:  4  Bl.  Comm.  235:  Anon.. 
Year  Book  19  Hen.  VIII.  2,  pi.  11,  Beale's  Cas. 
490;  Reg.  v.  Townley.  L.  R.  1  C.  C.  315,  12  Cox, 
C.  C.  59,  24  L.  T.  (N.  S.)  517,  Beale's  Cas.  577; 
Reg.  V.  Fetch,  14  Cox.  C.  C.  117.  38  L.  T.  (N.  S.) 
788;  Warren  v.  State,  1  G.  Greene  (Iowa)  100 
(coon);  Com.  v.  Chace,  9  Pick.  (Mass.)  15,  19 
Am.  Dec.  348  (doves);  State  v.  Krider,  78  N.  C. 
481  (fish);  Pennsylvania  v.  Becomb.  Add.  (Pa.) 
386. 

"Larciny  cannot  be  committed  of  things  that 
are  ferae  naturae,  unreclaimed,  and  nullius  in 
bonis,  as  of  deer  or  conies,  though  in  a  park  or 
warren,  fish  in  a  river  or  pond,  wild  fowl,  wild 
swans,  pheasants."    1  Hale,  P.  C.  510,  511. 

311  Hale,  P.  C.  511:  1  Hawk.  P.  C.  c.  33.  §  26; 
2  Bast.  P.  C.  607.     See  Hundson's  Case,  2  East, 
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larceny  of  things  annexed  to  land  by  a  sever- 
ance and  a  subsequent  taking  and  asporta- 

« 

P.  C.  611;  Blades  v.  Higgs.  11  H.  L.  Gas.  621;  and 
the  cases  cited  in  the  note  following. 

•»2  Tame  doves  or  pigeons,  when  in  an  ordinary 
dove  cote  or  in  boxes  on  a  building,  though  they 
have  free  egress,  and  may  be  at  liberty  to  come 
and  go,  Reg.  v.  Cheafor,  2  Den.  C.  C.  361,  5  Cox, 
C.  C.  367,  15  Jur.  1065,  Beale's  Cas.  492;  Rex  v. 
Brooks.  4  Car.  &  P.  131;  Com.  v.  Chace,  9  Pick. 
(Mass.)  15,  19  Am.  Dec.  348;  but  not  while  they 
are  in  flight  away  from  the  premises,  and  en- 
joying their  natural  liberty.  Com.  v.  Chace,  su- 
pra. Pea  fowls:  Anon.,  Year  Book  19  Hen.  VIII. 
2,  pi.  11,  Beale's  Cas.  490;  Com.  v.  Beaman,  8 
Gray  (Mass.)  497. 

Partridges  or  pheasants  hatched  and  raised 
under  a  hen,  so  long  as  they  are  tame,  and  with 
the  hen.  Reg.  v.  Shickle.  L.  R.  1  C.  C.  158,  11 
Cox.  C.  C.  189.  Beale's  Cas.  496:  Reg.  v.  Hea:l. 
1  Fost.  &  F.  350;  Reg.  v.  Cory,  10  Cox,  C.  C. 
23.  Beale's  Cas.  497;  Reg.  v.  Garnham,  8  Cox. 
C.  C.  451,  2  Fost.  &  F.  347. 

Bees  in  hives:  State  v.  Murphy.  8  Blackf. 
(Ind.)  498;    Harvey  v.  Com..  23  Grat.  (Va.)  941. 

Oysters  planted  in  an  oyster  bed  that  is  so 
marked  as  to  be  capable  of  identification,  and 
that  is  not  a  natural  oyster  bed.  State  v.  Taylor. 
27  N.  J.  Law.  117,  72  Am.  Dec.  347.  Beale's  Cas. 
498.  And  see  Fleet  v.  Hegeman,  14  Wend. 
(N.   Y.)   42. 
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tion,*'  applies  equally  to  the  killing  and  steal- 
ing of  animals  ferae  naturae.  If  the  killing 
and  carrying  away  constitute  one  continuous 
act,  there  is  no  larceny,  for  there  is  no  time 
after  the  animal  is  killed,  and  before  it  is 
carried  away,  during  w^hich  it  can  be  said 
to  be  in  the  actual  or  constructive  possession 
of  the  owner  of  the  land.^*  But  if  an  animal 
is  killed  and  left  on  the  ground,  it  becomes 
the  property  of  the  owner  of  the  land,  and  is 
constructively  in  his  possession,  and,  if  the 
trespasser  afterwards  returns  and  carries  it 
away,  he  is  guilty  of  larceny.^*^ 

(d)  Animals  of  a  Base  Nature,  and  not 
Fit  for  Food, — It  is  said  in  the  early  Eng- 
lish authorities,  and  has  been  held  in  some  of 
the  cases,  that  animals  ferae  naturae  are  not 
the  subject  of  larceny  at  common  law  even  af- 
ter they  have  been  killed  or  reclaimed,  if  they 
are  of  a  base  nature,  and  not  fit  for  food  or 
the  production  of  food,  though  they  may  be 

88  Ante.  S  305  c. 

8*  Reg.  V.  Townley,  L.  R.  1  C.  C.  315,  12  Cox, 
C.  C.  59,  24  L.  T.  (N.  S.)  517,  Beale's  Cas.  577. 

85  Reg.  V.  Townley,  supra;  Reg.  v.  Patch,  14 
Cox,  C.  C.  117,  38  L.  T.  (N.  S.)  788.  See  Blades 
V.  Higgs,  11  H.  L.  Cas.  621. 
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valuable  for  other  purposes.^®  Thus,  it  was 
held  in  England  that  it  was  not  larceny  to 
take  and  carry  away  tame  ferrets,  though  it 
appeared  tliat  they  were  of  value,  and  that 
they  were  actually  sold  by  the  taker.^^  And 
there  have  been  decisions  to  the  same  effect 
in  this  country.^*  According  to  the  better 
opinion,  however,  it  is  not  necessary  that  the 
animal  shall  be  fit  for  food  or  the  production 
of  food,  but  it  is  sufficient  if  it  be  lit  for  anv 
other  useful  purpose.^®  Thus,  in  England, 
a  tame  hawk  was  held  to  be  the  subject  of 

•«oi  Hale.  P.  C.  511,  512;  1  Hawk.  P.  C.  c.  33, 
§  23;  2  East,  P.  C.  614;  Rex  v.  Searing,  Russ.  & 
R.  350,  Beale's  Caa.  491;  Warren  v.  State,  1  G. 
Greene   (Iowa)   106. 

Hawkins  enumerated,  as  within  this  rule,  "dogs, 
cats,  bears,  foxes,  monkeys,  ferrets,  and  the  like." 
I  Hawk.  P.  C,  supra. 

'i'  Rex  V.  Searing,  Russ.  &  R.  350.  Beale's  Cas. 
491. 

^«  See  Warren  v.  State,  1  G.  Greene  (Iowa)  106. 
where  it  was  held  that  a  coon  was  not  the  sub- 
ject of  larceny.  And  see  Norton  v.  Ladd,  5  N.  H. 
203,  20  Am.  Dee.  573,  where  it  was  held  that  a 
sable  or  marten  was  not  the  subject  of  larceny, 
by  reason  of  its  base  nature,  even  after  being 
caught  in  a  trap,  and  while  so  confined. 

^0  State  V.  House,  65  N.  C.  315.  6  Am.  Rep.  744. 
It   was  said   in  this   case:      "We   take  the   true 
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larceny,  as  it  was  useful  to  "princes  and 
great  men"  in  their  fowling  sports.*^  And 
in  this  country  it  has  been  held  to  be  larceny 
to  take  and  carry  away  a  tame  mocking  bird, 
which  was  valuable  as  a  songster,*^  or  an  ot- 
ter, which  was  valuable  for  its  fur.'*^ 

(e)  Dogs. — At  common  law,  dogs,  though 
they  were  treated  as  property  to  such  an  ex- 
tent that,  on  the  death  of  the  owner,  they 
went  to  his  executor  or  administrator,  and 
to  such  an  extent  that  the  owner  could  main- 
tain a  civil  action  against  one  who  took  or 
injured  them,  were  not  regarded  as  the  sub- 
ject of  larceny,  because  they  were  regarded 
as  of  a  base  nature ;  ^^  and  this  doctrine  has 
been  recognized  by  some  of  the  courts  in  this 
country,  even  in  late  cases.**     In  most  juris- 

criterion  to  be  the  value  of  the  animal,  whether 
for  the  food  of  man,  for  its  furs,  or  otherwise." 

*«  1  Hale,  P.  C.  512. 

41  Haywood  v.  State,  41  Ark.  479. 

*2  State  V.  House,  65  N.  C.  315,  6  Am.  Rep.  744. 
The  skins  of  deer  and  bear  are  the  subject  of 
larceny.  Pennsylvania  v.  Becomb.  Add.  (Pa.) 
886. 

48  1  Hawk.  P.  C.  c.  33,  §  23;  2  East,  P.  C.  614; 
Reg.  V.  Robinson,  Bell,  C.  C.  34.  8  Cox,  C.  C.  115, 
5  Jur.   (N.  S.)   203. 

44  Ward  V.  State,  43  Ala.  161,  17  Am.  Rep.  31; 
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dictions,  however,  dogs  are  now  either  ex- 
pressly declared  by  statute  to  be  the  subject 
of  larceny ,''^  or  they  are  held  to  be  so  either 
on  the  ground  that  they  are  recognized  as 
property  by  statutes  taxing  them,  or  on  the 
ground  that  the  statutes  defining  larceny  as 
the  felonious  taking  and  carrying  away  of 
"personal  property,"  and  statutes  defining 
personal  property,  are  broad  enough  to  in- 
clude dogs,  or  on  the  ground  that  the  reason 
for  the  common-law  rule  is  not  now  applica- 
ble.** 


State  V.  Doe.  79  Ind.  9.  41  Am.  Rep.  599:  State 
V.  Holder.  81  N.  C.  527,  31  Am.  Rep.  517;  State  v. 
Lymus,  26  Ohio  St.  400,  20  Am.  Rep.  772;  Find- 
lay  V.  Bear,  8  Serg.  &  R.  (Pa.)  571. 

*5  Dogs  were  made  the  siibjt  <  t  of  larceny  in 
England  by  the  statute  of  10  Geo.  III.  c.  18.  And 
there  are  similar  statutes  in  some  of  our  states. 

*e  MuUally  v.  People,  86  N.  Y.  365,  Beale's  Gas. 
502;  People  v.  Gampbell,  4  Park.  Cr.  R.  (N.  Y.) 
386;  Gom.  v.  Hazlewood,  84  Ky.  681;  State  v. 
Brown,  9  Baxt.  (T'enn.)  53.  40  Am.  Rep.  81;  Hur- 
ley V.  State,  30  Tex.  App.  333.  And  seo  State  v. 
McDuffie.  34  N.  H.  523.  69  Am.  Dec.  516.  Gom- 
pare,  as  to  the  effect  of  taxation.  State  v.  Doe,  79 
Ind.  9,  41  Am.  Rep.  599. 

It  has  been  held  that  a  statute  punishing  the 
larceny  of  ''goods  and  chattels'*  is  merely  de- 
claratory of  the  common  law,  and  does  not  make 


670  CRIMES 

309.  Lost  Goods. 

Though  there  have  been  some  decisions  to 
the  contrary,  it  is  now  well  settled  in  most 
jurisdictions  that  lost  goods  are  the  subject 
of  larceny.*"  "The  owner,  by  losing  them, 
is  not  divested  of  his  [)roi)erty  in  them,  nor 
is  his  title  to  them  in  the  least  degree  im- 
paired. It  remains  in  him  absolutely,  and 
to  all  intents,  as  before.  There  is  no  diffi- 
culty in  describing  the  ownership  of  it,  in  the 
indictment,  according  to  the  established  rules 
of  framing  that  instrument.  The  name  of 
the  owner  must  be  stated,  if  it  is  known,  and, 
if  not,  it  may  be  alleged  to  be  the  property 
of  some  person  unknown."  *** 


dogs  the  subject  of  larceny.     See  Reg.  v.  Robin- 
son, Ben,  C.  C.  34,  8  Cox.  C.  C.  11 G;    Ward  v.  State, 
48  Ala.  161,  17  Am.  Rep.  31;    State  v.  Lymus,  26. 
Ohio.  St.  400,  20  Am.  Rep.  772. 

"2  East.  P.  C.  606:  Ransom  v.  State,  22  Conn. 
153;  Tanner  v.  Com.,  14  Grat.  (Va.)  63r>;  post, 
§  319. 

♦«  Ransom  v.  State,  supra.  As  to  what  consti- 
tutes larceny  of  lost  property,  see  post,  §  319. 

The  Tennessee  court  has  made  a  distinction  be- 
tween lost  property  and  property  that  has  been 
merely  mislaid  by  the  owner,  and  have  held  that 
mislaid  property  is  the  subject  of  larceny.  Law- 
rence V.    State,   1    Humph.    (Tenn.)    228,   34   Am. 
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310.  Property  Unlawfully  Acquired  or  Possessed. 

The  fact  that  property  has  been  acquired 
or  is  possessed  unlawfully,  or  even  criminally, 
does  not  deprive  it  of  its  character  as  prop- 
erty, or  outlaw  it,  so  as  to  withdraw  it  from 
the  protection  of  the  criminal  law,  and  pre- 
vent it  from  being  larceny  to  feloniously 
take  and  carry  it  away.  Thus,  it  has  been 
held  from  a  very  early  day  that  property  may 
be  stolen  from  one  who  has  himself  stolen  it, 
and  that  the  indictment  may  lay  the  owner- 
ship in  him.*®  It  is  also  larceny  to  felonious- 
ly take  and  carry  away  intoxicating  liquors, 
or  money  derived  from  a  sale  thereof,  though 
they  may  have  been  kept  or  sold  in  violation 

Dec.  644;  Pritchett  v.  State,  2  Sneed  (Tenn.) 
285,  62  Am.  Dec.  468;  but  that  lost  property  is 
not.  Porter  v.  State,  Mart.  &  Y.  (Tenn.)  226; 
Pritchett  v.  State,  supra.  And  see  People  v.  An- 
derson, 14  Johns.  (N.  Y.)  294,  7  Am.  Dec.  462 
(Thompson,  C.  J.,  dissenting).  This  distinction, 
however,  is  not  sound,  and  there  is  no  reason  for 
it.  See  post,  S  319  et  seq.,  where  the  larceny  of 
lost  property  is  treated. 

40 Year  Book  13  Edw.  IV.  3b;  1  Hale,  P.  C. 
507;  Com.  v.  Rourke,  10  Cush.  (Mass.)  397,  399; 
Ward  V.  People,  3  Hin  (N.  Y.)  395,  6  Hill  (N.  Y.) 
144,  Beale's  Cas.  596;   post,  §  313. 
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of  law ;  ^"  or  property  used  for  gaming  in 
violation  of  law.^^ 
311.  Choses  in  Action. 

At  common  law  it  is  well  settled  that, 
while  a  mere  piece  of  paper  is  the  subject  of 
larceny,  a  paper  upon  which  a  valid  and  ex- 
isting agreement  is  written  is  not.  The  pa- 
per then  becomes  a  mere  chose  in  action,  or, 
more  properly  speaking,  mere  evidence  of  a 
chose  in  action,  and  loses  its  value  and  ex- 
istence as  property.  It  is  not  larceny,  there- 
fore, at  common  law,  to  take  and  carry  away 
a  promissory  note,  bank  note,  bond,  or  any 
other  writing  evidencing  a  contract.^^     The 


^"  Com.  V.  Rourko.  supra;  Com.  v.  Coffee,  9 
Gray  (Mass.)  139. 

51  Bales  V.  State,  3  W.  Va.  685. 

52  2  East,  P.  C.  597;  4  Bl.  Comm.  234;  1  Hawk. 
P.  C.  c.  33,  §  22;  Reg.  v.  Powell.  2  Den.  C.  C. 
403,  5  Cox,  C.  C.  396,  16  .Jur.  117;  Reg.  v.  Watts, 
Dears.  C.  C.  326,  6  Cox,  C.  C.  304,  18  Jur.  192, 
Efeale's  Cas.  493;  Gulp  v.  State,  1  Port.  (Ala.) 
33,  26  Am.  Dec. -357;  People  v.  Griffin,  38  How. 
Prac.  475;  State  v.  Dill,  75  N.  C.  257;  Warner  v. 
Com..  1  Pa.  St.  154,  44  Am.  Dec.  114;  Thomasson 
V.  State,  22  Ga.  499. 

The  fact  that  an  agreement  is  not  stampeil  as 
required  by  law  does  not  invalidate  it,  so  as  to 
make  it  the  subject  of  larceny  as  a  mere  piece 
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reason,  it  has  been  said,  is  that  "the  paper 
becomes  evidence  of  a  right,  and  ceases  to 
have  any  existence  as  anything  else,"  and, 
'*though  the  evidence  is  stolen,  the  right  re- 
mains the  same."  ^^ 


of  paper,  where  the  stamp  may  be  put  upon  it 
at  any  time,  so  as  to  render  it  admissible  as  evi- 
dence.    Reg.  V.  Watts,  supra. 

^3  Per  Baron  Alderson,  in  Reg.  v.  Watts,  supra. 
It  has  been  held  in  England  that  a  railroad  ticket 
entitling  the  holder  to  travel  on  the  railroad  is 
the  subject  of  larceny  at  common  law.  Reg.  v. 
Boulton,  3  Cox,  C.  C.  578;  Reg.  v.  Beecham,  5 
Cox,  C.  C.  181.  So,  also,  of  a  pawnbroker's 
ticket.  Reg.  v.  Morrison,  Bell,  C.  C.  158,  8  Cox, 
C.  C.  194,  5  Jur.  (N.  S.)  604.  In  this  case  the 
ticket  was  distinguished  from  a  chose  in  action 
as  being  a  document  importing  property  in  pos- 
session of  the  holder. 

It  is  very  doubtful  whether  these  decisions  can 
be  sustained  at  common  law.  Such  tickets  are 
certainly  mere  evidence  of  a  contract, — mere 
choses  in  action, — and  seem  clearly  tp  be  within 
the  general  rule.  See,  in  support  of  this  view. 
State  V.  Hill,  1  Houst.  C.  C.  (Del.)  420;  Millner 
V.  State,  15  Lea  (Tenn.)   179. 

A  railroad  ticket  is  within  a  statute  making  it 
larceny    to    steal    *'any    instrument    or    writing 
whereby  any  demand,  right,  or  obligation  is  cre- 
ated,    ♦     ♦     ♦     or  any  other  valuable  writing.' 
Millner  v.  State,  supra. 
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Statutes  have  been  enacted  in  most  juris- 
dictions changing  this  rule  of  the  common 
law,  and  making  choses  in  action  generally,  or 
particular  kinds  of  choses  in  action,  the  sub- 
ject of  larceny.  To  sustain  an  indictment 
under  such  a  statute,  the  thing  taken  must 
come  strictlv  within  the  terms  of  the  stat- 
nte.^*  Whether  a  particular  instrument  is 
within  a  statute  depends  entirely  upon  the 
intention  of  the  legislature,  to  be  determined 
by  a  construction  of  the  statute,  and  in  the 
construction  of  the  statutes  the  courts  have 
sometimes  ditfered.^^ 


•'*Culp  V.  State,  1  Port.  (x\la.)  33,  26  Am.  Dec. 
357:  Damewood  v.  State,  1  How.  (Miss.)  262; 
Johnson  v.  State,  11  Ohio  St.  324;  State  v.  Wil- 
son, 3  Brev.  (S.  C.)  196;  State  v.  Calvin,  22  N.  J. 
Law,  207. 

^^*  In  some  Jurisdictions,  for  instance,  it  has 
been  held  that  an  indictment  would  not  lie  for 
stealing  bank  notes  under  a  statute  making  It 
larceny  to  steal  "promissory  notes."  Gulp  v. 
State,  1  Port.  (Ala.)  33,  26  Am.  Dec.  357.  In  others 
it  has  been  held  that  bank  notes  are  promissory 
notes,  within  the  meaning  of  the  statute.  State 
V.  Wilson,  3  Brev.   (S.  C.)   196. 

In  State  v.  Calvin.  22  N.  J.  Law,  207,  it  was  held 
that  choses  in  action  were  not  within  a  statute 
punishing  the  stealing  of  "goods  and  chattels." 
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The  statTites  are  not  to  be  construed  as 
making  it  larceny  to  take  invalid  or  valueless 
instruments.  The  instrument  must  be  valid, 
and  must  have  "a  legal  entity  as  a  matter  of 
value."  ^^  It  is  sufficient,  however,  if  it  is 
of  such  a  character  as  to  l>e  negotiable  and 
good  in  the  hands  of  a  bona  fide  holder  for 
value.*'^ 


See,  also,  U.  S.  v.  Davis,  5  Mason,  356,  Fed.  Caa. 
No.  14,930.  But  In  Corbett  v.  State,  31  Ala.  329. 
bank  notes  or  bills  were  held  to  be  "personal 
goods,"  within  the  meaning  of  a  statute,  and 
in  McDonald  v.  State,  8  Mo.  283,  they  were  held 
to  be  "personal  property."  See,  also,  U.  S.  v. 
Moulton,  5  Mason,  537,  Fed.  Cas.  No.  15,827. 

The  term  "effects"  in  a  statute  covers  bills  of 
exchange,  promissory  notes,  etc.  State  v.  Newell, 
1  Mo.  248. 

5«Culp  v.  State,  1  Port.  (Ala.)  33.  26  Am.  Dec. 
357;  Wilson  v.  State,  1  Port.  (Ala.)  118;  People 
v.  Loomis,  4  Denlo  (N.  Y.)  380;  State  v.  Tillery, 
1  Nott  &  McC.  (S.  C.)  9. 

Though  a  duebill  is  within  a  statute  punishing 
the  stealing  of  any  order,  bill  of  exchange,  prom- 
issory note,  "or  other  obligation"  for  the  pay- 
ment of  money,  it  is  not  larceny  to  take  and 
carry  away  a  duebill  that  has  been  paid,  as  it 
has  no  force  or  effect  as  an  obligation  after  pay- 
ment.    State  V.  Campbell.  103  N.  C.  344. 

'•7  Thus,  in  Com.  v.  Rand,  7  Mete.  (Mass.)  475, 
41  Am.  Dec.  455,  under  a  statute  makirig  it  lar- 
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312.  Value. 

To  be  the  subject  of  larceny,  the  thing 
taken  must  be  of  some  value,*^^  but  the  least 
value  is  sufficient.  It  is  larceny  at  common 
law  to  steal  a  piece  of  paper,  or  anything  else 
that  is  property,  though  it  may  be  of  less 
value  than  the  least  known  coin.*^®  It  is 
enough  if  the  property  be  of  any  value  to  the 
owner,  though  it  may  be  of  no  value  what- 
ever to  any  other  person."^ 


ceny  to  steal  bank  notes,  it  was  held  that  bank 
notes  were  the  subject  of  larceny  after  having 
been  redeemed  by  the  bank,  as  they  could  be 
reissued,  and  would  be  good  in  the  hands  of  a 
bona  fide  purchaser  for  value.  See.  also,  Starkey 
V.  State,  6  Ohio  St.  266. 

68  Wilson  V.  State,  1  Port.  (Ala.)  118;  CoUins 
V.  People,  39  lU.  233;  Payne  v.  People,  6  Johns. 
(N.  Y.)  103  (where  it  was  held  that  a  letter  was 
not  the  subject  of  larceny) ;  State  v.  TUlery,  1 
Nott  &  McC.  (S.  C.)  9;  Wolverton  v.  Com.,  75 
Va.  909. 

e»Reg.  V.  Perry,  1  Den.  C.  C.  69,  1  Car.  &  K. 
725,  1  Cox,  C.  C.  222.  And  see  Reg.  v.  Morris,  9 
Car.  &  P.  349;    Reg.  v.  Rodway,  9  Car.  &  P.  784. 

60  Reg.  V.  Morris,  supra;  State  v.  Allen,  R.  M. 
Charlt.  (Ga.)  518.  The  property  need  not  be  of 
the  value  of  any  known  coin.  Reg.  v.  Morris, 
supra;    Wolverton  v.  Com.,  75  Va.  909. 
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313.  Ownership  and  Possession  of  the  Property. 

(a)  In  General —  To  constitute  larceny, 
the  goods  taken  must  be  the  property  of  an- 
other than  tlie  accTised.  Tliis  idea  is  ex- 
pressed in  all  the  definitions  of  the  offense.®^ 

(6)  Special  Ownership  or  Possession  in 
Another, — It  is  not  meant  by  this,  however, 
tliat  the  general  ownership  must  necessarily 
be  in  another.  A  special  ownership  or  pos- 
session is  enough.  Thus,  if  goods  are  stolen 
from  one  who  has  himself  stolen  them,  an  in- 
dictment may  be  sustained  laying  the  own- 
ership in  the  thief.®^  Again,  a  person  may 
be  guilty  of  larceny  in  taking  his  own  prop- 
erty from  one  who  has  a  special  right  of 
property'  therein,  as  from  a  pledgee  or  mort- 
gagee^ or  from  an  officer  having  possession 
by  virtue  of  an  execution  or  writ  of  attacli- 


«i  For  this  reason,  one  who  has  contracted  to 
sell  property  to  another  cannot  be  guilty  of  lar- 
ceny in  taking  the  property,  if  the  contract  was 
made  by  him  under  duress,  or  if  it  is  executory, 
so  that  no  title  has  passed.  Love  v.  State,  78 
Ga.  66. 

•»2  1  Hale,  P.  C.  507;  Year  Book  13  Edw.  IV.  3b; 
Ward  V.  People.  3  Hill  (N.  Y.)  395,  6  HiU  (N.  Y.) 
144,  Beale's  Cas.  595;  Com.  v.  Rourke.  10  Cush. 
(Mass.)  397,  399. 
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meiit,  or  from  any  other  bailee  with  a  special 
right  of  property,  and  the  indictment  in  such 
a  case  may  lay  the  ownership  in  the  pledgee, 
mortgagee,  or  officer,  etc.^^  When  a  third 
person  steals  goods  from  a  bailee  having  a 
special  right  of  property  therein,  as  from  a 
pledgee,  carrier,  levying  officer,  etc.,  it  may 
be  treated  as  larceny  either  from  the  general 
owner  or  from  the  bailee,  and  the  indictment 
may  lay  the  ownershij)  in  either.^^  This 
principle  does  not  apply  to  property  in  the 
hands  of  a  servant.  He  has  the  bare  custody, 
and  not  the  possession,  the  possession  being 
constructively  in  the  master.  If  property  in 
the  hands  of  a  mere  servant  is  taken,  it  is  a 
larceny  from  the  master,  and  the  ownership 
must  be  laid  in  the  master.**^ 

(c)  Joint  Tenants  and  Tenants  in  Com- 
mon— Partners, — One    of    several  joint  ten- 


«3  1  Hale,  P.  C.  513;  1  Hawk.  P.  C.  c.  33,  §  30; 
2  Bast,  P.  C.  558;  Reg.  v.  Webster,  9  Cox,  C.  C. 
13.  Beale's  Cas.  076;  People  v.  Stone,  16  Cal.  369; 
People  V.  Thompson,  34  Cal.  671;  Adams  v.  State, 
45  N.  J.  Law,  448.  Beale's  Cas.  G79;  Palmer  v. 
People,  10  Wend.  (N.  Y.)  165,  25  Am.  Dec.  551: 
People  V.  Long.  50  Mich.  249.     See  post.  §  331. 

fl*  In  addition  to  the  cases  cited  in  the  note 
preceding,    see    State    v.    Mullen,    30    Iowa.    203; 
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ants  or  tenants  in  common  of  property  cannot 
commit  larceny  in  taking  the  property,  what- 
ever his  intent  mav  be,  ^'because  one  tenant 
in  common  taking  the  wliole  cloth  biit  what 
by  law  he  may  do."  ^^*  The  same  is  true  of 
a  partner.®'^  It  is  otherwise  by  express  stat- 
utory provision  in  some  jurisdictions. 

(d)     Husband    and    Wife, — At    common 
law,  because  of  the  unity  of  husband  and 

Com.  V.  O'Hara,  10  Gray  (Mass.)  469;  State  v. 
Gorham,  55  N.  H.  152;  Owen  v.  State,  6  Humph. 
(Tenn.)  330. 

05  Com.  V.  Morse,  14  Mass.  217;  People  v.  Ben- 
nett, 37  N.  Y.  117,  93  Am.  Dec.  551. 

06  1  Hale,  P.  C.  513.  See  Bonham  v.  State,  65 
Ala.  456.  It  is  so  by  express  provision  of  the 
Texas  statute,  unless  the  person  from  whom  the 
property  is  taken  is  entitled  to  the  exclusive  pos- 
session.  See  Bell  v.  State,  7  Tex.  App.  25;  Fairy 
V.  State,  18  Tex.  App.  314.  A  part  owner,  how- 
ever, may  be  guilty  in  taking  the  property  from 
the  possession  of  a  third  person,  who  is  charge- 
able with  its  safe  keeping.  Rex  v.  Bramley,  Russ. 
&   R.  478. 

«7  See  the  authorities  cited  in  the  note  pre- 
ceding. 

A  partner  (as  a  member  of  an  unincorporated 
society)  may  be  guilty  of  larceny  in  taking  funds 
from  a  copartner,  where  the  latter  has  charge 
of  the  funds,  and  is  bound  to  account  for  them. 
Reg.  V.  Webster,  9  Cox,  C.  C.  13.  Beale's  Cas.  676. 


6d6  bkiMeg 

wife,  a  wife  cannot  commit  larceny  by  taking 
and  carrying  away  her  husband's  property ;  ®® 
and  the  nile  is  not  changed  by  the  fact  that 
she  has  committed  adiilterv,  for  this  does  not 
destroy  the  relation  of  husband  and  wife.®*^ 
Xor  can  a  husband  commit  larceny  in  taking 
and  carrying  away  separate  j)roperty  of  his 
wife.'^ 


•J**!  Hale,  P.  C.  513;  1  Hawk.  P.  C.  c.  33,  §  19; 
2  East,  P.  C.  558;  Reg.  v.  Tollett.  Car.  &  M.  112, 
Beale's  Cas.  533;  Reg.  v.  Kenny,  2  Q.  B.  Div. 
307,  13  Cox,  C.  C.  397;  Rex  v.  WiHis,  1  Mood.  C.  C. 
375;  Reg.  v.  Featherstone,  Dears.  C.  C.  369,  6 
Cox,  C.  C.  376;  State  v.  Banks,  48  Ind.  197; 
Lamphier  v.  State,  70  Ind.  317,  324. 

"The  wife  cannot  commit  felony  of  the  goods 
of  her  husband,  for  they  are  one  person  in  law." 
1  Hale,  P.  C.  513. 

According  to  Hawkins,  the  reason  for  this  doc- 
trine is  "because  a  husband  and  wife  are  con- 
sidered as  one  person  in  law,  and  the  husband, 
by  endowing  the  wife  at  the  marriage  with  all 
his  worldly  goods,  gives  her  a  kind  of  interest 
in  them."     1  Hawk.  P.  C.  c.  33,  §  19. 

«"  Reg.  V.  Kenny,  supra.  There  is  dictum  to  the 
contrary  in  Reg.  v.  Featherstone,  supra. 

7'»2  Bish.  New  Crim.  Law.  §  872  (2);  Thomas 
V.  Thomas,  51   lU.  162. 

It  has  been  held  in  Illinois  that  the  married 
woman's  act  has  not  so  far  changed  the  relation 
of  husband  and  wife  as  to  render  it  possible  for 
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Third  Persons  Aiding  Wife  or  Taking 
with  Her  Consent. — Because  of  this  prin- 
ciple, it  has  been  held  in  some  of  the  cases 
that  a  third  person  is  not  guilty  of  larceny 
in  aiding  a  wife  to  take  and  carry  away  her 
hiisband's  property,  wdiatever  his  int^iiit  may 
l)e,^^  nor,  according  to  some  of  the  authori- 
ties, by  himself  taking  and  carrying  away 
the  husband's  property  with  the  wife's  con- 
sent, or  when  it  is  delivered  to  him  bv  her/^ 
unless  he  is  living  in  adultery  with  the  wife, 
or  is  eloping  with  her  with  intent  to  do  so,  in 
which  case  it  has  been  held  that  he  is  guilty."^ 


a    man    to    steal    his    wife's    separate    property. 
Thomas  v.  Thomas,  supra. 

n  Reg.  V.  Avery,  Bell,  C.  C.  150,  8  Cox,  C.  C. 
184;    Lamphier  v.  State,  70  Ind.  317,  324. 

72  1  Hale.  P.  C.  514;  2  East,  P.  C.  558;  1  Hawk. 
P.  C.  c.  33,  §  19;  Rex  v.  Harrison,  1  Leach,  C.  C. 
47.  2  East.  P.  C.  559;    People  v.  Swalm,  80  Cal.  46. 

TTReg.  V.  ToUett.  Car.  &  M.  112,  Beale's  Cas. 
533;  Reg.  v.  Flatman,  14  Cox,  C.  C.  396;  Reg.  v. 
Harrison,  12  Cox,  C.  C.  19;  Reg.  v.  Mutters, 
Leigh  &  C.  511,  10  Cox,  C.  C.  50;  Reg.  v.  Thomp- 
son, 1  Den.  C.  C.  549,  4  Cox,  C.  C.  191;  Reg.  v. 
Featherstone,  Dears.  C.  C.  369,  6  Cox,  C.  C.  376; 
Lamphier  v.  State.  70  Ind.  317,  325.  The  adulterer, 
however,  must  participate  in  the  taking  and  car- 
rying away  of  the  property.     Reg.  v.  Taylor,  12 
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The  true  doctrine,  however,  on  this  point, 
is  that  the  liability  of  a  man  who  takes  and 
carries  away  another's  property  witli  the  con- 
sent of  the  o\vner's  wife,  or  when  it  is  de- 
livered to  him  l)v  her,  or  who  aids  her  in  do- 
ing so,  docs  not  depend  npon  the  fact  that  he 
has  committed,  or  intends  to  commit,  adnl- 
tery  with  lier,  bnt  npon  whether  the  circnm- 
stances  are  such  that  the  husband's  consent 
to  the  taking  may  be  presumed,  and  that,  if 
he  knows  that  the  husband  does  not  assent, 
he  may  be  guilty  of  larceny,  though  he  has 
not  committed  adultery  with  the  wife,  and 
does  not  intend  to  do  so.*^^  If  he  lias  com- 
mitted adultery  with  her,  or  is  eloping  with 
her  with  intent  to  do  so,  he  is  guilty  because 


Cox,  C.  C.  627;  Reg.  v.  Rosenberg,  1  Car.  &  K. 
233,  1  Cox,  C.  C.  21. 

It  has  been  held  that  an  adulterer  who  takes 
possession  of  none  of  the  husband's  goods  ex- 
cept the  wearing  apparel  of  the  wife  is  not  guilty 
of  larceny.  Reg.  v.  Fitch,  Dears.  &  B.  187.  7  Cox, 
C.  C.  269,  3  Jur.  (N.  S.)  524.  And  see  Lamphier  v. 
State.  70  Ind.  317.  325.  Reg.  v.  Tollett,  Car.  &  M. 
112,  Bcale's  Cas.  533,  is  to  the  contrary. 

74  Rex  V.  Tolfree.  1  Mood.  C.  C.  243:  Reg.  v. 
Berry,  Bell,  C.  C.  95,  8  Cox,  C.  C.  117,  5  Jur.  (N.  S.) 
228;  People  v.  Cole,  43  N.  Y.  508;  People  v. 
Schuyler,  6  Cow.  (N.  Y.)  572. 
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the  assent  of  the  husband  Tinder  such  cir- 
cumstances cannot  be  presumed.'^ 

(C)  The  Taking  in   Larceny. 

314.  Manner  of  Talcing  Possession. — To  consti- 
tute larceny  tlie  property  must  be  taken  ;7e  but, 
except  as  hereafter  stated,  it  need  not  be  taken  in 
any  particular  manner  or  by  any  particular  means. 
The  taking  may  be — 

1.  By  the  hands  of  the  thief. 

2.  By  means  of  an  inanimate  agency. 

3.  By  means  of  an  innocent  human  agent. 

4.  It  need  not  be  secretly. 

5.  It  must  not  be  from  the  person  by  violence 

or  putting  in  fear,  for  this  is  robbery. 

The  taking  in  larceny  is  generally  by  the 
hand  of  the  thief,  so  that  he  acquires  actual 
]>ossession  of  the  property.  But  it  ne^d  not 
be  so.  A  man  may  t«ke  constructive  pos- 
session, so  as  to  be  guilty  of  larceny,  by  em- 
ploying some  inanimate  agency.  For  ex- 
ample, he  may  steal  gas  from  a  gas  company 
by  fraudulently  attaching  a  pipe  to  the  pipes 
of  the  company,  and  thus  drawing  the  gas 


7"*  Reg.  V.  Berry,  BeU.  C.  C.  95.  8  Cox,  C.  C. 
117.  5  Jur.  (N.  S.)  228:  People  v.  Schuyler.  6 
Cow.  (N.  Y.)  572. 

7«  An  indictment  for  larceny  always  uses  this 
word.  It  charges  that  the  accused  "did  felonious- 
ly take,  steal,  and  carry  away"  the  property. 
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into  his  house  and  cousumiiig  it,  withoTit  its 
passing  through  the  meter ; '  "^  or  he  may  steal 
ahogby  dropping  corn  along  the  ground,  and 
thereby  enticing  it  from  tlie  premises  of  tlio 
owner  into  his  own  inclosuro."^ 

The  taking  may  also  be  by  the  hand  of  an 
innocent  human  agent,  as  an  insane  person, 
or  a  child  of  tender  years,  or  a  person  who  is 
ignorant  of  the  facts.^^  Thus,  a  man  may 
steal  a  trunk  by  fraudulently  changing  the 
baggage  checks  at  a  railroad  station,  and 
thereby  caTising  the  trunk  to  be  removed  by 
the  employes  of  the  railroad  company  from 
the  possession  of  the  true  owner,  and  put  into 


77  Reg.  V.  White,  3  Car.  &  K.  363.  Dears.  C.  C. 
203,  6  Cox,  C.  C.  213.  Beale's  Cas.  506;  Com.  v. 
Shaw,  4  Allen  (Mass.)  308.  81  Am.  Dec.  706,  Beale's 
Cas.  501.  And  see  the  other  oases  cited  ante, 
§  306. 

A  person  may  steal  property,  from  a  slot  ma- 
chine by  dropping  into  the  slot  a  piece  of  metal 
other  than  money.  Reg.  v.  Hands,  16  Cox,  C.  C. 
188.  Beale's  Cas.  614. 

78  Edmonds  v.  State.  70  Ala.  8,  45  Am.  Rep. 
67.  Beale's  Cas.  511.  And  see  State  v.  Wisdom.  8 
Port.  (Ala.)  511. 

70  3  Chit.  Crim.  Law,  925;  Rex  v.  Pitman.  2  Car. 
&  P.  423;  Com.  v.  Barry.  125  Mass.  390.  Beale's 
Cas.  508. 
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his  own  possession.  It  has  been  held  in  snch 
a  case  that  the  hirceny  is  comj)Iete  as  soon 
as  there  is  the  least  removal  of  the  trunk  by 
the  company.**^  A  person  is  also  guilty  of 
larceny  if,  intending  to  steal  property,  he 
fraudulently  takes  out  a  writ  of  replevin  or 
other  legal  process,  upon  a  false  aitidavit,  and 
without  color  of  title,  and  thereby  obtains 
possession.®^ 

Stealth  and  Secrecy  not  Necessary. — 
Property  is  generally  stolen  secretly,  but  this 
is  not  at  all  necessary.  If  it  is  taken  openly, 
this  fact  may  have  great  weight  in  showing 
that  there  was  no  felonious  intent;  but,  if  it 
appears  that  there  was  in  fact  a  felonious  in- 
tent, an  open  taking  is  as  much  larceny  as  a 
secret  taking.®^ 

Violence  or  Putting  in  Fear, — The  prop- 
erty must  not  be  taken  from  the  person  of  the 
owner  by  violence  or  by  putting  in  fear,  for 
in  such  a  case  the  offense  is  robbery.*^ 

»"  Com.  V   Barry,  supra. 

«il  Hale,  P.  C.  507;  1  Hawk.  P.  C.  c.  33,  §  12; 
Rex  V.  Chissers,  T.  Raym.  275.  Scale's  Cas.  515. 

«2  See  Rex  v.  Francis,  2  Strange,  1015,  Beale's 
Cas.  699. 

^3lA>ng  V.  State,  12  Ga.  293,  318.  See  post, 
§  370,  et  seq. 


.«   vorven  — 

1.  From    the    possession    of    the    ow 

or  constructive,   and 

2.  Without  his  consent. 

Al  c'oiiiiiiou  law,  it  is  well  settled 
cenv  cannot  be  committed  without  a 
The  taking,  therefore,  must  be  un( 
circumstances  as  to  amount  technics 
trespass.     There  must  be  such  a  taki 
an  English  judge,  as  would  give  ris 
action  of  trespass  de  bonis  asporiatis 
amount  to  a  trespass,  and  therefore 
stitute  larceny,  the  property  nmst  be 
from  the  actual  or  constructive  possesi 
the  owner,®*^  and  it  must  l)e  taken  v 
his  consent.     One  who  is  himself  in 


84  Reg.  V.  Smith.  2  Den.  C.  C.  419.  5  Co 
533.  And  see  Rex  y.  Raven.  J.  Kelyng,  24, 
Cas.  631,  and  other  cases  more  specifical 
in  the  notes  following. 

8«  Pyland  v.  State,  4  Sneed  fTf^T--  "  " 
shall  use  thp  ^'^ — ' 
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possession  of  goods  cannot  commit  a  trespass 
in  converting  them  to  his  own  use,  however 
fraudulent  his  intent  may  be,  and  therefore 
he  cannot  commit  larceny  iu  doing  ao.  Nor 
can  trespass  or  larceny  be  committed  by  tak- 
ing goods  with  the  free  consent  of  the  owner 
to  part  with  his  proi)erty  therein,  if  the  tak- 
ing does  not  go  beyond  the  consent.  These 
principles  will  be  applied  in  the  sections  fol- 
lowing. 
316.  Conversion  by  Permona  Having  Lawful   Poa- 

(a)  In  General. — Since  a  trespass  cannot 
Ire  committed  nnless  the  property  Is  taken 
from  the  actual  or  constructive  possession  of 
the  owner,  and  without  his  consent,  it  follows 
that  one  who  has  lawfully  acquired  the  pos- 
session of  property  ^vith  the  owner's  consent, 
and  without  a  felonious  intent  or  fraud,  does 
not  commit  larceny  by  afterwards  fraudu- 
lently converting  it  to  his  own  use.  There  is 
no  larceny  when  he  acquires  possession,  for 
there  is  then  neither  a  felonious  intent, 
which  is  an  essential  element  of  larceny,** 
nor  a  trespass,  which  is  also  essential ;  and 
there  is  no  larceny  when  he  converts  the 
■•  Post,  s  326. 
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property,  for  there  is  then  no  trespass.  It 
may  therefore  be  laid  down  as  a  general  rule 
that  one  who  law-fuily  takes  possession  of 
property  by  the  direction  or  with  the  consent 
of  the  owner  cannot  coniniit  larcenv  by  after- 
wards  converting  it  to  his  own  use,  i)rovided 
he  has  done  nothing  to  t^^rniinate  his  right  to 
possession.**'  We  are  speaking  here  of  pos- 
session, as  distinguislu^d  from  fhe  bare  cus- 
tody. As  we  shall  presently  see,  a  man  may 
part  with  the  custody  of  his  goods  and  retain 
the  constructive  possession,  and  in  such  a  case 
a  different  rule  applies. 

(6)  Conversion  by  Bailees. — This  prin- 
ciple applies  in  all  cases  of  bailment.  A 
bailee  cannot  be  guilty  of  larceny  at  common 

^'  Rex  V.  Raven,  Kelyng.  24,  Beale's  Cas.  631 
Leigh's  Case,  2  East.  P.  C.  694,  Beale's  Cas.  632 
Rex  V.  Banks,  Riiss.  &  R.  441,  Beale's  Cas.  632 
Reg.  V.  Thrlstlc,  3  Cox,  C.  C.  573.  Beale's  Cas.  633 
Reg.  V.  Pratt,  6  Cox.  C.  C.  373.  Beale's  Cas.  635; 
Reg.  V.  Reynolds.  2  Cox,  C.  C.  170:  Reg.  v.  Hey, 
3  Cox,  C  C.  .083:  State  v.  Kngland,  8  Jones  (N. 
C.)  399,  80  Am.  Dec.  334;  State  v.  Fann,  65  N.  C. 
317;  Hill  V.  State.  57  Wis.  377;  Abiams  v.  People, 
6  Hun  (N.  Y.)  491;  Watson  v.  State.  70  Ala.  13; 
People  V.  Smith.  23  Cal.  280;  and  cases  cited  in 
the  notes  following.  See.  also.  Muiphy  v.  People, 
104  111.  528. 
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law  ill  framliilriitly  converting  tlie  propprtv 
to  his  own  nsc,  if  he  had  no  f  ravKiuliiH,t  intent 
when  he  acf|nirL'il  possession,  inid  Inis  donr 
nothing  Ix^foro  the  c-onvfi'siiin  t"  terminate 
the  haihncnt,  for,  iis  his  possess  if  in  is  lawful, 
then'  iw  no  ti'es|iass.'"'  Tims,  one  who  hires 
iir  liorrows  a  horse  or  other  jiropertv  withont 
anv  franiinlent  intent  ihies  nut  otHimiit  lar- 
ceny in  appropriadnfj  it  to  his  own  nse  <tiii'- 
ing  the  eontimnuiee  of  the  haihiient.""  The 
same  is  trne  of  a  watchmaker  or  other 
niechanie  who  obtains  possession  of  property 
for  the  purpose  of  repairing  it,  etc.,  and  af- 
terwards converts  it  to  his  own  nse,""  and  of 
a  carrier,  pledgee,  warehonsenian,  or  any 
other  bailee."' 

(c)  Possciuiioit  Obfaiiird  iritli  Felonious 
Intent. — This  rnle  docs    not    apply  in  any 

°''  See  tbe  cases  abovt>  citp<1. 

»>BRei  V.  Raven.  J.  Kelyng,  24.  Beate's  Cas.  fi31; 
Rex  V.  Banks.  Rubb.  &  R.  441.  Beale'B  Cas.  632; 
Rex  V.  Meeree.  1  Show.  50;  Watson  v.  State,  70 
Ala.  13;  People  v.  Smith.  23  Cal.  280,  And  see 
Hex  V.  Pear,  2  Baat.  P.  C.  eS-l.  Beale"s  Cas.  648. 

|>"  Reg.  V.  ThrlBtle,  3  Cox.  C.  C.  573.  Beale'B  Cas. 
633. 

Wher«  a  man  received  materialB  to  be  made  up 
Into  coats  aod   returned,  aad,  after  making  the 
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case  if  a  felonious  intent  existed  at  the  time 
the  property  was  obtained.     If  a  person  ob- 
tains the  possession  of  property  by  delivery 
I  from  the  owner  with  fraiidnlent  intent,  ex- 
.  isting  at  the  time,  of  converting  it  to  his  own 
nse,  the  owner  intending  to  part  with  the  pos- 
session only,  he  is  guilty  of  larceny.®^     By 
»  - 

coats,  sold  them,  and  converted  the  proceeds,  it 
was  held  that  he  was  not  guilty  of  larceny  unless 
he  intended  to  steal  at  the  time  he  received  the 
materials.    Abrams  v.  People,  6  Hun  (N.  Y.)  491. 

01  Leigh's  Case,  2  East,  P.  C.  694,  Beale's  Cas. 
632;  State  v.  England.  8  Jones  (N.  C.)  399,  80 
Am.  Dec.  334;  State  v.  Fann,  65  N.  C.  317. 

0-'  Rex  V.  Pear,  2  East,  P.  C.  685,  Beale's  Cas. 
648;  Reg.  v.  Bunce.  1  Fost.  &  F.  523,  Beale's  Cas. 
651;  Rex  v.  Moore,  1  Leach,  C.  C.  314,  Beale's 
Cas.  658;  Rex  v.  Sharpless.  1  Leach,  C.  C.  92, 
Beale's  Cas.  611;  Leigh's  Case,  2  East,  P.  C.  694, 
Beale's  Cas.  632;  Reg.  v.  Buckmaster,  16  Cox, 
C.  C.  339.  Beale's  Cas.  663;  State  v.  Coombs,  55 
Me.  477,  92  Am.  Dec.  610,  Beale's  Cas.  593;  Smith 
V.  People,  53  N.  Y.  Ill,  13  Am.  Rep.  474.  Beale's 
Cas.  653;  State  v.  Gorman,  2  Nott  &  McC.  (S.  C.) 
90,  10  Am.  Dec.  576;  People  v.  Smith,  23  Cal.  280; 
State  V.  Lindenthall,  5  Rich.  (S.  C.)  237,  57  Am. 
Dec.  743;  State  v.  Humphrey,  32  Vt.  569,  78  Am. 
Dec.  605;  U.  S.  v.  Rodgers,  1  Mackey  (D.  C.)  419; 
State  V.  Woodruff,  47  Kan.  151;  Justices  v.  Peo- 
ple, 90  N.  Y.  12;  Soltau  v.  Gerdau,  119  N.  Y.  380; 
State  V.  MacRae,  111  N.  C.  665;  Starkie  v.  Com., 
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reason  of  his  fraudulent  intent  bis  taking  of 
the  property  is  wrongful,  and  a  trespass,  and 
there  is  therefore  a  conciirrence  of  trespass 
and  felonious  intent. 

This  principle  applies  to  a  borrowing  or 
deposit  of  money,  if  the  same  money  is  to  be 
returned,  so  that  the  borrower  or  depositary 
obtains  merely  the  possession,  and  not  the 
property."         ^ ^ 

7  Leigh  (Va.)  752.  Compare  Felter  v.  State,  9 
Yerg.  (Tean.)  397. 

In  State  v.  LlDdentball,  supra,  It  was  beld  that 
larceny  was  committed  hy  one  who  obtained 
poBsesBlon  of  goods  under  pretense  o(  taking  them 
to  another  for  examination,  and  possible  purchase, 
but  with  real  Intent  to  steal  them,  and  who  after- 
wards converted  tbem  to  bis  own  use. 

"Rez  Y.  Hoore,  1  Leach,  C.  C.  314;  Reg.  v. 
Bunce,  1  Fost.  A  F.  523;  SUnson  v.  People,  43  III. 
397;  Loomls  t.  People,  67  N.  Y.  322.  23  Am.  Rep. 
123. 

In  Loomls  V.  People,  supra,  the  defendant  took 
the  prosecutor  Into  a  saioon,  and  began  to  shake 
dice  with  a  confederate.  After  apparentiy  win- 
ning once,  he  induced  the  prosecutor  to  lend  him 
|M,  saying  that  be  was  sure  to  win,  and  would 
ratum  the  money.  He  lost  the  money  to  bis  con- 
federate, and  they  left  the  saloon.  It  was  held 
that  tills  was  larceny,  as  the  prosecutor  parted 
with  the  possession  merely,  and  not  with  the 
right  of  property. 
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Some  of  the  courts  liave  applied  the  prin- 
ciple t^  cases  in  which  a  person  hands  an- 
other ni(»ney  to  iio  out  and  ^qX  changed,  or  to 
purchase  property,  holding  that  in  such  a 
case  the  latter  is  a  hailin*  intrusted  with  the 
possession,  and  that,  if  he  fraudulently  in- 
tends, at  the  time  of  receiving  the  money,  to 
convert  it  to  his  own  use,  and  does  so,  he  is 
guilty  of  larceny.®'* 

(d)  Possession  Obiained  by  FraxuL  but 
Without  Frloinous  Intent. — If  a  hailei*  is 
guilty  of  fraud  in  ohtaining  the  property,  he 
is  guilty  of  trespass,  in  c(>ntenij)lation  of  law, 
though  his  intent  nuiy  not  then  Ik*  felonious; 
and  this  tresj)ass  continues  so  long  as  he  has 
possession.  It  follows  that,  if  he  afterwards 
forms  and  carries  out  a  felonious  intent,  he 
is  guilty  of  larceny.^^ 

(e)  Termination  of  Right  to  Possession 
before  Conversion — (7)  In  General, — The 
rule  that  a  bailee  who  has  lawfully  acquired 
possession  cannot  commit  larcenv  bv  a  sub- 


9*  Com.  V.  Barry.  124  Mass.  325;  Justices  v. 
People,  90  N.  Y.  12.  43  Am.  Rep.  135  (repudiating 
Reg.  V.  Thomas,  9  Car.  &  P.  741). 

0"'  State  V.  Coombs.  55  Me.  477,  92  Am.  Dec. 
610,  Beale's  Cas.  593. 
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sequent  convei'sion  applies  only  when  the 
property  is  eonvertctl  during  the  bailment. 
If  the  baihneiit  terminates  for  any  reason, 
the  possession  vests  constrnctively  in  the 
owner,  and  an  apprii]>ri}ition  after  that  time 
involves  a  trespass,  anil  may  \>e  larceny. 
Thns,  an  employe  in  n  store,  if  he  be  re- 
frarded  as  a  bailee  of  the  piwds  during  busi- 
ness hours,  and  not  n  mere  servant  having 
the  bare  custody,  is  guilty  of  lai-ceny  if  he 
enters  the  store  after  business  hours,  and 
carries  away  the  goods  fiiiimo  furaiidi.^"  The 
same  principle  has  been  applied  to  a  bank 
teller  going  into  the  bank  and  taking  money 
from  the  vault  after  business  honrs.*^ 

(2)  Termination  of  Right  to  Possession 
hy  Act  of  Bailee.— If  a  bailee,  after  obtain- 

M  Com.  V.  Davis.  104  Mass.  54!j. 

"  Com.  V.  Barry.  116  Mass.  1. 

While  the  cases  cited  in  this  anil  the  preceding 
DOte  may  be  referred  to  as  llhiBtratIng  the  prin- 
ciple stated  in  the  tent,  ihey  were  not  decided  on 
correct  grounds.  lor  they  were  not  cases  of  bail- 
ment at  all.  A  mere  clerk  in  a  store  or  a  teller 
Id  a  bank  Is  a  mere  SRivant,  as  he  has  the  mere 
custody,  not  the  pOBseaslon.  of  the  goods  or  money 
Intrusted  to  blm,  and  an  appropriation  by  him, 
even  during  business  hours,  would  be  larceny. 
Poet,  i  317. 
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ing  possession  without  felonious  intent  or 
fraud,  does  any  act  which  will  have  the  effect 
in  law  of  terminating  his  right  to  possession, 
and  after  this  feloniously  converts  the  goods 
to  his  own  use,  he  is  guilty  of  larceny,  for 
after  the  termination  of  the  baihnent  he  no 
longer  has  any  special  property  in  the  goods 
or  lawful  possession,  but  stands  in  the  same 
position  as  a  servant  having  the  mere  charge 
or  custody  of  them,  ®®  the  legal  possession  be- 
ing in  the  owner.^*  Thus,  if  a  man  hires  or 
borrows  a  horse  to  ride  to  A.,  and  rides  to  B., 
or  if  he  hires  or  borrows  a  horse  for  one  day 
and  wrongfully  keeps  it  for  two,  he  thereby 
terminates  the  bailment ;  and  if  he  forms  and 
carries  out,  at  B.  or  on  the  road  to  B.,  or  on 
the  second  day,  as  the  case  may  be,  a  feloni- 
ous intent  to  convert  the  property  to  his  own 
use,  lie  is  guilty  of  larceny.^^^ 

(3)    Breaking    Bulk, — And  on  the  same 


98  Post,  §  317. 

»»  Carrier's  Case,  Year  Book  13  Edw.  IV.  9,  pi. 
5;  Reg.  v.  Peyser.  2  Den.  C.  C.  233,  Beale's  Cas. 
643;  State  v.  Fairclough.  29  Conn.  47,  76  Am.  Dec. 
590;  Com.  v.  James,  1  Pick.  (Mass.)  375,  Beale's 
Cas.  645. 

i"«^  Tunnard's  Case.  1  Leach,  C.  C.  214,  note, 
Beale's  Cas.  640;  Reg.  v.  Haigh,  7  Cox,  C.  C.  403, 
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principle,  if  a  carrier  or  other  bailee  of 
goods  breaks  bulk,  as  where  he  opens  a  box 
or  trunk  and  takes  goods  or  money  therefrom 
with  felonious  intent,  he  is  guilty  of  lar- 
ceny.^®^ 

(/)  Delivery  of  Possession  by  Mistake. — 
The  rules  we  have  just  been  considering  ap- 

101  Carrier's  Case,  Year  Book  13  Edw.  IV.  9,  pi. 
5,  Beale*8  Cas.  638;  Rex  v.  Brazier,  Russ.  &  R. 
337;  Rex  v.  Howell,  7  Car.  &  P.  325;  State  v. 
Fairclough,  29  Conn.  47,  76  Am.  Dec.  590;  Rob- 
inson V.  State,  1  Coldw.  (Tenn.)  120,  78  Am.  Dec. 
487;  Nichols  v.  People,  17  N.  Y.  114. 

In  Robinson  v.  State,  supra,  a  man  was  in- 
trusted with  a  closed  trunk  to  keep  for  another, 
and  he  opened  it,  and  took  money  from  it  It  was 
held  that  he  was  guilty  of  larceny,  though  it 
would  have  been  otherwise  if  he  had  sold  the 
trunk  without  oj[>enJng  it,  and7  appropriated  the 
proceeds.  See,  'i^lso,  State  v.  England,  8  Jones 
(N.  C.)  399,  80  Am.  Dec.  334. 


It  has  been  held  that  if  a  carrier  or  other  bailee, 
intrusted  with  a  number  of  separate  packages  or 
articles,  converts  an>^tire  package  or  article  to 
his  own  use,  he  is  n^  guilty  of  larceny,  on  the 
ground  that  there  is  no  breaking  of  bulk,  so  as 
to  terminate  the  bailment  before  the  conversion. 
Rex  V.  Madox,  Russ.  &  R.  92,  Beale's  Cas.  641. 
There  are  decisions,  however,  to  the  contrary. 
Rex  V.  Howell,  7  Car.  &  P.  325;   Com.  v.  Brown, 


.    .■^     .  i       IM  •      <   M  M   ;|   1   I  1-        j  M   .--<•--   I'   'I  I  .  I     !         I   M'M|  I, 

(•!i<  Ici  1  j  .  .]•  (  (IK  •  [  M  'i'^,  .■;  1  ^  I  !i  !  1  ■.  I  'l-i  -  I  ;  .  .  ; 
I  \  I  1 1  1  -1  ;l  k<  \  I  ii  ■  ;|i  •'  I  '  i  i  |-.  -  i  i  M  ■  !;,,-.- 1  '^^  ;,  , 
'Illv     lln'     |)()->-«'>>i«»Il.         1  l'     lie     jKMjllirc- 

ion  innocently,  his  suhsiMjiient  convert 
he  j)roj)erty,  anhno  furiuicli,  on  discov 
he  mistake,  is  not  hireeny,  hnt   he  is 
)f  lareenv  if  he  knows  of  the  niistaki? 
le  receives  the  property,  and  takes  \\ 

Mass.  580;  Nichols  v.  People.  17  N.  Y.  114 
.ny  rate,  such  conversion  terminates  the  bai 
nd  it  is  larceny  to  afterwards  convert  c 
he  other  packages  or  articles.  The  rule  i 
town  in  an  English  case,  that  if  a  bailee  coi 
o  his  own  use  some  of  the  goods  intrusted  t( 
.nd  afterwards  converts  the  remainder,  he 
Qits  larceny,  as  the  first  conversion  term: 
he  bailment.  Reg.  v.  Poyser,  2  Den.  C.  C 
)eale's  Cas.  643. 

If  a  miller,  or  the  proprietor  of  a  grain  ele 
8  given  grain  to  grind  or  to  keep  and  returi 
le  separates  a  part  for  his  own  use.  and 
vards  converts  it,  he  is  guilty  of  larceny.    O 
fames.  1  Pick.  (Mass.)  375,  Beale's  Cas   tiAr. 
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anivio  furandi}^^  The  sairic  is  true  when  a 
person,  in  paying  or  lending  money  to  an- 
other, gives  him  by  mistake  more  money  than 
is  intended.^^^  There  are  some  decisions  in 
conflict  with  this  rule,  but  they  cannot  be 
sustained.^^^ 


out  of  the  bag,  and  disposes  of  it,  he  is  guilty  of 
larceny,  the  same  as  if  he  took  out  only  a  part. 
Rex  V.  Brazier,  Russ.  &  R.  337. 

And  a  cabinet  maker  who  is  intrusted  with  a 
bureau  or  desk  to  repair  commits  larceny  if  he 
opens  a  secret  drawer,  and  takes  money  there- 
from.    Cartwright  v.  Green,  8  Ves.  405. 

>"^  Rex  V.  Mucklow,  1  Mood.  C.  C.  160,  Beale's 
Cas.  547;  Reg.  v.  Little,  10  Cox,  C.  C.  559;  Reg.  v. 
Flowers.  16  Cox,  C.  C.  33,  Beale's  Cas.  574. 

!'>••»  Reg.  V.  Middleton,  L.  R.  2  C.  C.  38,  Beale's 
Cas.  617;  Reg.  y.  Flowers.  16  Cox,  C.  C.  33.  Beale's 
Cas.  574;  Wolfstein  v.  People,  6  Hun  (N.  Y.)  121, 
Beale's  Cas.  629. 

i***  In  several  cases,  for  example,  it  has  been 
held  that,  when  money  or  property  is  delivered 
to  a  person  by  mistake,  the  taking  is  not  complete, 
and  he  does  not  acquire  possession,  until  he  dis- 
covers the  mistake,  and  that  he  is  guilty  of  lar- 
ceny if  he  then  forms  and  carries  out  an  intent 
to  appropriate  the  property  or  money  to  his  own 
use.  Reg.  v.  Ashwell,  16  Cox.  C.  C.  1.  Beale's 
Cas.  566;  State  v.  Ducker,  8  Or.  394.  These  decis- 
ions, however,  are  contrary  to  the  well-settled 
principles  shown  in  the  preceding  sections,  and 
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317.  Conversion  by  Persons  Having  the  Bare  Cus- 
tody. 

(a)  In  General. — There  is  a  well-settled 
distinction  in  law  between  the  possession  of 
goods  and  the  mere  charge  or  custody,  and 
this  distinction  plays  an  important  part  in 
the  law  of  larceny.  The  owner  of  goods  maj' 
deliver  them  to  another  in  such  a  manner, 
or  under  such  circumstances,  as  to  give  the 
other  the  bare  custody,  without  changing  the 
possession  in  the  eye  of  the  law.  The  pos- 
session in  such  a  case  remains  constructively 
in  the  owner,  and,  if  the  person  having  the 
custody  converts  the  goods  to  his  own  use 
with  felonious  intent,  he  takes  them  from 
the  constructive  possession  of  the  owner,  and 
commits  a  trespass  and  larceny.  And  it  can 
make  no  difference,  in  such  a  case,  when  the 
felonious  intent  was  first  formed.^^* 


are  opposed  to  the  weight  of  authority.    See  Reg. 
V.  Flowers,  16  Cox,  C.  C.  33,  Beale's  Cas.  574. 

105  Anon.,  Liber  Ass.,  137,  pi.  39,  Beale's  Cas. 
514;  Anon.,  J.  Kelyng,  35,  Beale's  Cas.  515;  Rex 
V.  Chlssers,  T.  Raym.  275,  Beale*s  Cas.  515;  Reg. 
V.  Slowly,  12  Cox,  C.  C.  269,  Beale's  Cas.  516; 
Rex  V.  Bass,  1  Leach,  C.  C.  251,  Beale's  Cas.  531; 
Crocheron  v.  State,  86  Ala.  64;  and  other  cases 
cited  in  the  notes  following. 
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(6)  Larceny  by  Servants —  (1)  Delivery 
by  Master  to  Servant  as  Such. — Illustrations 
of  this  distinction  generally  arise  in  the  case 
of 'Servants.  When  a  master  delivers  goods 
to  his  servant  to  be  used  or  worked  by  him 
in  the  master's  business,  or  to  be  taken  care 
of  for  him,  he  does  not  part  with  the  posses- 
sion. The  servant  has  the  bare  custody  or 
charge,  and  the  possession  remains  construct- 
ively in  the  master.  It  follows  that,  if  the 
servant  fraudulently  converts  the  goods  to 
his  own  use,  he  takes  them  from  the  con- 
structive possession  of  the  master,  and  is 
guilty  of  a  trespass  and  larceny ;  and,  unlike 
in  a  case  of  bailment,  it  can  make  no  differ- 
ence when  the  felonious  intent  was  first  con- 
ceived. It  is  well  settled,  therefore,  that  it 
is  larceny  for  a  butler  to  fraudulently  ap- 
propriate to  his  own  use  his  master's  plate, 
or  a  farm  hand  or  hostler  his  master's  horses, 
or  a  mere  clerk  in  a  store  or  office  his  master's 
goods  or  money,  of  which  he  has  the  bare 
custody,  no  matter  at  what  time  his  intent  to 
do  80  is  first  formed.^^"     The  same  principle 

108 1  Hale.  P.  C.  606;  Anon.,  J.  Kelyng,  35, 
Beale'8  Gas.  515;  Robinson's  Case,  2  East,  P.  G. 
566;  Rex  v.  Harvey.  9  Gar.  &  P.  353;  Rex  v.  Bass. 
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applies  when  a  master  delivers  goods  or 
money  to  his  servant  to  be  used  in  the  course 
of  his  employment,  though  tliev  are  to  be 
consumed  in  such  use,  or  i)arte{l  with  by  the 
servant  for  the  nuister,  as  when*  money  is 
delivered  to  a  servant  bv  the  master  to  buv 

1  Leach.  C.  C.  251,  Beale's  Cas.  531:  Rvx  v.  Lav- 
ender, 2  East,  P.  C.  566,  Beale's  Cas.  532;  State 
V.  Self,  1  Bay  (S.  C.)  242;  State  v.  Schingen,  20 
Wis.  74;  People  v.  Wood,  2  Park.  Cr.  R.  (N.  Y.) 
22;  U.  S.  V.  Clew,  4  Wash.  C.  C.  700,  Fed.  Cas. 
No.  14,819;  State  v.  Jarvis,  63  N.  C.  556;  Croch- 
eron  v.  State,  86  Ala.  64;  Oxford  v.  State,  33  Ala. 
416;  Powell  v.  State,  34  Ark.  693;  Marcus  v.  State, 
26  Ind.  101;  Gill  v.  Bright,  6  T.  B.  Mon.  (Ky.) 
130;  Jenkins  v.  State,  62  Wis.  49. 

For  a  time  in  England  there  was  doubt  a.id  a 
conflict  of  opinion  on  this  question.  See  Year 
Book  3  Hen.  VIL  12,  pi.  9,  Beale's  Cas.  523;  Year 
Book  21  Hen.  VII.  14,  pi.  21.  Beales  Cas.  524. 
But  the  law  was  settled  in  accordance  with  the 
text  by  the  statute  of  21  Hen.  VIII.  c.  7.  This 
statute  has  been  said  to  be  meiciy  declaratory  of 
the  common  law.  Even  if  it  be  not  so  regarded,  it  is 
old  enough,  and  sufficiently  applic  able  to  the  con- 
ditions existing  in  the  United  States,  to  be  re- 
garded as  a  part  of  our  common  law.  See  Com. 
v.  Ryan,  155  Mass.  523. 

In  Indiana,  by  statute,  such  conversion  by  a 
servant  is  embezzlement,  and  not  larceny.  Jones 
V.  State,  59  Ind.  229;  State  v.  Wings.  89  Ind.  204. 
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goods  or  get  changed,  or  property  is  delivered 
to  him  to  be  sold  or  to  be  delivered  to  a  third 
person,  or  a  check  is  delivered  to  him  to  get 
cashed.  In  such  cases  the  servant,  imtil  he 
has  carried  out  the  master's  instructions,  has 
the  bare  custody.^  ^' 

(2)  Delivery  by  Master  to  Servant  as 
Bailee, — Property  may  be  delivered  by  a 
master  to  his  servant  under  such  circum- 
stances as  to  give  the  servant  the  possession, 
as  distinguished  from  the  bare  custody,  and 
so  make  him  a  bailee,  so  far  as  the  law  of 
larcenv  is  concerned.  If  he  receives  the 
property  honestly,  and  without  any  intent  to 
convert  it  to  his  own  use,  his  subsequent 
change  of  intent  and  appropriation  of  the 
property,  while  the  bailment  continues,  can- 
not constitute  larceny,  but  if  his  intent  is 
felonious  when  he  receives  it,  or  if  he  does 
anything  to  terminate  the  bailment,  and 
change  his  possession    into    a   bare  custody. 


J07Rex  y.  Bass,  1  Leach.  C.  C.  251,  Beale's  Cas. 
531;  Rex  v.  Lavender.  2  East,  P.  C.  566,  Beale's 
Cas.  532;  State  v.  Schingen,  20  Wis.  74.  Rex  v. 
Watson,  2  East.  P.  C.  562,  Beale's  Cas.  532,  to  the 
contrary,  is  clearly  erroneous.  See  Rex  v.  Laven- 
der, supra. 
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and  then  converts  the  property,  he  is  guilty 
of  larceny.^ ^®  Such  a  case  arises  when  prop- 
erty is  delivered  by  a  master  to  his  servant, 
not  as  such,  and  for  the  purpose  of  the  mas- 
ter, but  for  the  purposes  of  the  servant,  as 
where  a  horse  is  hired  or  loaned  to  him  for 
use  in  his  own  business  or  for  a  pleasure 
^pjp  109  There  are  some  cases  in  which  it 
has  been  held,  in  terms  or  in  eflFect,  that  if 
a  master  delivers  money  to  his  servant  to  be 
expended  by  him  for  goods,  or  to  be  paid 
over  to  a  third  person,  or  to  get  changed,  and 
not  to  be  returned,  the  servant  acquires  the 
possession  as  bailee,  and  not  merely  the  cus- 
tody, and  that  he,  is  not  guilty  of  larceny 
in  fraudulently  converting  it  to  his  own  use, 
unless  he  intended  to  do  so  when  he  received 
it,  or  unless  he  has  previously  done  some- 
thing to  determine  his  possession  and  revest 


108  Ante,  §  316. 

low  State  V.  Fann,  65  N.  C.  317. 

A  person  employed  merely  as  a  field  hand  on 
a  farm,  working  by  the  day,  week  or  month,  has 
no  charge  of  his  master's  money,  and,  if  his  mas- 
ter intrusts  him  with  money  to  keep  for  him,  he 
receives  it  as  bailee,  and  not  as  servant.  State 
V.  Fann,  65  N.  C.  317. 
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it  constructively  in  the  master.^^^  This  doc- 
trine has  been  repudiated,  however,  both  in 
this  country  and  in  England,  and  it  may  be 
regarded  as  settled  that  the  servant  has  the 
bare  custody  only,  and  commits  larceny  in 
appropriating  the  property,  no  matter  wlien 
he  first  conceived  the  felonious  intent.^ ^^ 
The  same  is  true  where  goods  are  delivered 
to  a  servant  by  his  master  to  be  delivered  to 
a  third  person.^ ^^ 

(S)  Delivery  by  Third  Person  fo  Servant, 
— When  goods  are  delivered  by  a  third  person 
to  a  servant  for  his  master,  and  the  servant 
afterwards  fraudulently  appropriates  them 
to  his  own  use,  whether  he  is  guilty  of  lar- 
ceny, assuming  the  existence  of  the  other  ele- 
ments of  the  offense  than  trespass,  depends 
upon  whether,  before  the  appropriation,  the 
goods  had  come  into  the  constructive  pos- 
session of  the  master,  so  as  to  render  the 
servant  a  mere  custodian.  If  the  servant 
puts  the  goods  in  the  place  where  it  is  his 

no  See  Year  Book  21  Hen.  VII.  14,  pi.  21 ;  Beale's 
Cas.  524;   Rex  v.  Watson,  2  East,  P.  C.  562. 

»"  Rex  V.  Lavender,  2  East,  P.  C.  566,  Beale's 
Cas.  532. 

112  Rex  y.  Bass,  1  Leach,  C.  C.  251,  Beale's  Cas. 
531. 
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duty  as  servant  to  put  tlioiii  for  tlio  master, 
iiitoiuling  to  put  tlioni  tlioro  for  the  master, 
tliev  are  from  that  momout  in  the  master's 
constructive  ])ossession,  thon^h  he  has  never 
had  actual  ]K)ssession,  and  a  suhsecpient  tak- 
ing of  them  hv  the  servant  with  felonious  in- 
tent is  larcenvJ^'^  Jiut  if  he  converts  the 
goods  hefore  he  has  put  them  in  the  place 
where  his  duty  as  servant  recpiires  him  to 
put  them  for  the  mast(M%  he  does  not  take 
them  from  the  constructive  ])ossession  of  the 
master,  and  is  not  guilty  of  a  trespass,  nor 
larceny.^  ^^ 

Thus,  if  a  master  sends  his  servant  with  a 


iiRReg.  V.  Reed,  6  Cox,  C.  C.  284.  Beale's  Cas. 
536;  Reg.  v.  Norval,  1  Cox,  C.  C.  95,  Beale's  Cas. 
535;  Waite's  Case,  2  East,  P.  C.  570.  571,  1  Leach. 
C.  C.  28,  35,  note;   Bazelcy's  Case.  2  East,  P.  C. 

571,  574,  2  Leach,  C.  C.  835,  843.  note,  Beale's  Cas. 
525;  Reg.  v.  Wright.  Dears.  &  B.  C.  C.  431.  441; 
Reg.  V.  Masters,  3  Cox,  C.  C.  178. 

114  Dyer.  5a;  Beale's  Cas.  524;  Bazeley's  Case. 
2  East,  P.  C.  571,  574,  2  Loach,  C.  C.  835,  843. 
note,  Beale's  Cas.  525:   Bull's  Case,  2  East,  P.  C. 

572,  2  Leach,  C.  C.  841,  843.  note;  Rox  v.  Sullens, 
1  Mood.  C.  C.  129;  Rex  v.  Headge,  Russ.  &  R.  160. 
Beale's  Cas.  706;  Com.  v.  King,  9  Cush.  (Mass.) 
284;  Com.  v.  Ryan.  155  Mass.  523,  Beale's  Cas. 
543. 
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wagon  after  goods,  to  be  delivered  by  a  third 
person,  and  the  servant  puts  them  into  the 
wagon  intending  to  carry  them  to  the  master, 
they  are  then  in  the  constructive  possession 
of  the  master,  and  a  subsequent  conversion 
by  the  servant,  animo  furandi,  is  larceny; 
but  if  he  receives  the  goods  into  his  hands, 
and  converts  them  before  putting  them  into 
the  wagon,  it  is  not  larceny.^^*^  So,  when  a 
servant  receives  money  in  payment  for  goods 
sold  for  his  master,  and  puts  it  at  once  into 
his  pocket,  animo  furandi,  he  is  not  guilty 
of  larceny ;  but  it  is  otherwise  if  he  puts  the 
money  into  his  master's  safe  or  money  drawer, 
intending  to  do  so  for  the  master,  and  after- 
wards takes  it  out  and  converts  it.^^** 

If  a  servant  is  given  money  or  property 
by  the  master  to  be  delivered  to  a  third  per- 
son, as  property  to  sell  for  him,  or  money 
to  get  changed  or  to  buy  goods,  or  a  check 
to  get  cashed,  lie  has,  as  we  have  seen,  the 
mere   custody  of  the   property,   money,   or 

iiftReg.  V.  Reed,  6  Cox,  C.  C.  284,  Beale's  Cas. 
536;  Reg.  v.  Nerval,  1  Cox,  C.  C.  95,  Beale's  Cas. 
535. 

"•  Bull's  Case,  2  East,  P.  C.  572,  2  Leach,  C.  C. 
841.  843,  note. 
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check,  and  if  he  converts  it  he  is  guilty  of 
larceny.^ ^^  This  is  not  necessarily  true, 
however,  of  the  proceeds  of  the  property  or 
check,  or  the  change  for  the  money.  Being 
delivered  by  a  third  person  for  the  master, 
they  are  not  in  his  constructive  possession 
until  the  servant  has  so  deposited  them  as  to 
become  a  mere  custodian  under  the  rules 
above  stated,  and,  if  he  converts  them  be- 
fore then,  it  is  not  larceny.^ ^® 

The  mere  physical  presence  of  the  money 
or  property  in  the  place  where  it  is  the  serv- 
ant's duty  to  put  it  is  not  conclusive  of  the 
question  whether  he  has  ceased  to  have  the 
possession  and  has  become  a  mere  custodian 
for  the  master.  His  intent  in  depositing  it 
must  also  be  considered.  If  he  intended  to 
put  it  there  for  the  master,  and  in  discharge 
of  his  duty  as  servant,  the  constructive  pos- 
session is  afterwards  in  the  master.  But  if 
he  makes  up  his  mind  not  to  turn  it  over  to 

117  Ante,  §  317b  (2). 

118  Rex  V.  SuUens,  1  Mood.  C.  C.  129;  Rex  v. 
Winnall,  5  Cox,  C.  C.  326;  Rex  v.  Hartley,  Russ.  & 
R.  139;  Reg.  v.  Keena.  L.  R.  1  C.  C.  113,  11  Cox. 
C.  C.  123;  Rex  v.  Gale,  13  Cox.  C.  C.  340;  State 
V.  Foster,  37  Iowa,  404;  Johnson  v.  Com.,  5  Bush. 
(Ky.)  430;  Com.  v.  King,  9  Cush.  (Mass.)  284. 
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the  master,  but  to  appropriate  it  to  his  own 
use,  and  puts  it  even  in  tlie  proper  place  of 
deposit  only  temporarily,  and  with  the  in- 
tention of  taking  it  out  again  at  a  more  favor- 
able opportunity,  he  does  not  surrender  the 
poeeession,  and  when  he  afterwards  converts 
it  to  his  own  use  he  does  not  commit  lar- 
ceny.^'* 

(c)  Delivery  of  Bare  Custody  to  Others 
than  Servants. — The  distinction  between 
parting  with  the  possession  and  parting  with 
the  bare  custody  is  not  limited  to  the  case  of 
goods  in  the  hands  of  a  servant,  but  applies 
in  many  other  cases.  It  applies,  for  exam- 
ple, to  the  bed  linen,  silver,  etc.,  of  an  inn- 
keeper, or  of  a  private  person  in  the  hands 
of  a  guest.  The  guest  has  the  bare  custody, 
and  commits  a  trespass  and  larceny  if  he 
feloniously  converts  the  property  to  his  own 
use."*"  So,  if  a  pei-son  delivers  goods  or 
money  to  another  merely  to  be  rxaiiiined  or 
dealt  with  in  some  way  in  his  presence,  and 
then  returned,  and  not  with  intent  to  vest 

IK  Com.  V.  Eyan,  165  Mass.  523,  Beale's  Cas.  543. 

'"I  Hale,  P.  C.  606;  Anon..  Liber  Asa.  137,  pi. 
39,  Beale's  Cas.  614;  Cam.  v.  Lannan.  153  MasB. 
287,  26  Am.  St.  Rep.  629,  Beale'e  Cas.  521. 
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any  right  of  possession  in  the  other,  the 
other  has  the  bare  custody,  and  may  be  guilty 
of  larceny  in  converting  the  goods  to  his  own 
use.  And  it  can  make  no  difference  that  his 
intention  was  lionest  when  he  received  the 
goods  or  money  into  his  hands.^^^  Such 
cases  arise  when  a  merchant  hands  a  cus- 
tomer goods  to  examine  with  a  view  to  pur- 
chasing, or  to  take  upon  payijig  for  them, 
and  he  feloniouslv  carries  them  awav;^^* 
where  money  is  handed  to  a  person  with  the 
understanding  that  he  is  to  take  out  a  cer- 
tain amount  as  a  loaji  or  in  i)ayment  for 
goods,  and  return  the  change,  and  he  keeps 
th(i  whole  amount;'-^  where  a  person  requests 
change   for   a   bill,     and,     on     receiving  the 

i-ii  It  was  said  in  Com.  v.  O'MaUey,  97  Mass. 
584;  Beale's  Cas.  518,  that  "if  the  owner  puts  his 
property  into  the  hands  of  another,  to  use  it  or 
do  some  act  in  relation  to  it,  in  his  presence,  he 
does  not  part  with  the  possession,  and  the  con- 
version of  it,  animo  furandi,  is  larceny."  See  Rex 
v.  Sharpless,  1  Leach,  C.  C.  92.  Beale*s  Cas.  611. 

i-'-i  Rex  V.  Chissers,  T.  Raym.  275,  Beale's  Cas. 
515;  Reg.  v.  Slowly.  12  Cox,  C.  C.  269,  Beale's  Cas. 
516;  Com.  v.  Wilde,  5  Gray  (Mass.)  83;  Rex  v. 
Sharpless.  1  Leach,  C.  C.  92,  Beale's  Cas.  611. 
See  post,  §  318c  (2). 

i.:3  Com.  V.  O'Malley.  97  Mass.  584,  Beale's  Cas. 
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change,  refuses  to  hand  over  the  bill  ;*'* 
where  the  holder  of  a  note  or  Imnd  hands  it 
to  the  maker  or  obligor,  <)r  to  another,  merely 
to  examine  or  indorse  a  payment,  and  the 
iither  destroys  it  or  refuses  to  return  it.^'" 
ilany  other  illustrations  of  this  principle  are 
to  be  found  in  the  reports.'-* 

518;  Hlldebrand  v.  People,  56  N.  Y.  394.  15  Am. 
Rep.  435,  Beale's  Cas.  519. 

There  are  some  cases  In  which  it  has  been  held 
that  II  a  person  gives  another,  not  his  servant. 
money  to  go  out  and  get  changed  for  him,  or  to 
buy  goods  for  him,  and  return  the  goods  and 
change,  and  the  other,  having  received  the  money 
without  felonious  Intent,  afterwards  forms  such 
intent,  and  converts  the  money  to  his  own  use. 
he  1b  not  guilty  of  larceny.  Reg.  v.  Thomas.  9 
Car.  &  P.  741.  The  better  opinion,  however,  la 
that,  in  such  a  case,  the  bare  custody  only  Is 
parted  with;  that  the  person  receiving  the  money 
is  pro  hac  vice  la  the  position  of  a  mere  servant, 
and  that  he  is  therefore  guilty  of  larceny.  See 
Hildebrand  v.  People,  supra. 

11'  State  V.  Anderson,  25  Minn.  66,  33  Am.  Rep. 
455.     And  see  Reg.  v.  McKale,  11  Cox,  C.  C.  32. 

iM  People  V.  Call,  1  Denlo  (N.  Y.)  120,  43  Am. 
E)ec.  655;  Dignowitty  v.  State,  17  Tex.  521,  67 
Am.  Dec.  670. 

'=•  People  V.  Johnson,  91  Cal.  265;  Com.  v.  Lan- 
nan,  153  Mass.  287,  Beale's  Cas.  521;  Reg.  v.  John- 
son, 5  Cox,  C.  C.  372:  Levy  v.  State,  79  Ala.  259; 
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318.  Consent  of  the  Owner  to  Part  with  the  Prop- 
erty. 

(a)  In  General. — In  considering  the  con- 
sent of  the  owner  to  part  with  the  possession 
of  his  property,  it  was  shown  that  ordinarily 
a  bailee  cannot  be  guilty  of  larceny  if  he 
had  no  felonious  intent  when  he  obtained 
possession,  but  that  it  is  otherwise  if  he  then 
had  such  intent.^ ^"  These  cases  are  to  be 
distinguished  from  cases  in  which  the  owner 
consents  to  part  with  the  property  in  the 
goods,  as  distinguished  from  the  possession; 
that  is,  with  the  title  or  ownership.  The 
rule  is  well  settled  that,  if  the  ownier's  inten- 
tion is  to  part  with  the  righL of. property  in 
goods  in  delivering  them  to  another,  and  the 
deli  very  is  absolute,  and  not  conditional,  the 
other  cannot  be  guilty  of  larceny.  And  it 
can  make  no  difference  in  such  a  case  that 
the  property  is  obtained  with  fraudulent  in- 
tent, and  by  means  of  false  pretenses.  As 
was  sai<l  in  an  Ohio  case:  *'Where  the  o\vn- 
er  intends  to  transfer,  not  the  possession 
merely,  but  also  the  title  to  the  property,  al- 


State  V.  Fenn.  41  Conn.  590;   Huber  v.  State,  57 
Ind.  341. 

127  Ante,  §  316. 
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though  induced  thereto  by  the  fraudulent 
pretenses  of  the  taker,  the  taking  and  carry- 
ing away  do  not  constitute  larceny.  The 
title  vests  in  the  taker,  and  he  cannot  be 
guilty  of  larceny.  He  commits  no  trespass. 
He  does  not  take  and  carry  away  the  goods 
of  another,  but  the  goods  of  himself."  '^^ 
This,  as  a  general  principle,  is  too  well  set- 
tled to  admit  of  controversy,  but  there  has 

ii«  Kellogg  r.  State.  26  Ohio  St.  16.  And  see 
Smith  V.  People,  53  N.  Y.  HI.  13  Am.  Rep.  474, 
Beale'a  Cae.  663,  where  it  1b  aaid:  "It  by  trick  or 
artifice,  the  owner  of  property  ie  induced  to  part 
with  the  •  »  •  naked  poeseBsion  to  one  who 
receives  the  property  animo  turandi,  the  owner 
atlll  meaning  to  retain  the  right  of  property,  the 
taking  will  be  larceny;  but  it  the  owner  part  with 
not  only  the  posaesslon,  but  the  right  of  property 
also,  the  offense  of  the  party  obtaining  them  will 
not  be  larceny,  but  that  of  obtaining  goode  by 
false  prctenaee."  See,  also.  Rex  v.  Atkinson.  2 
Bast,  P.  C.  673,  Beale'a  Caa.  660;  Reg.  v.  Solomons, 
17  Cox,  C.  C.  93,  Beale'a  Caa.  668;  Reg.  v.  Bunce, 
1  Foat.  &  F.  523,  Beale'a  Caa.  651;  Reg.  v.  Prince, 
L.  R.  1  C.  C.  ISO.  Beale'a  Cas.  660;  Reg.  v.  Wil- 
liams, 7  Cox.  C.  C.  355;  Reg.  v.  McKale,  11  Cox, 
C.  C.  32;  Reg.  v.  Twist.  12  Cox.  C.  C,  .lOS;  Reg  v. 
Hollia.  IS  Cox.  C.  C.  345;  Wllaon  v.  State,  1  Port. 
(AJa.)  118;  Kelly  v.  People,  6  Hun  (N.  Y.)  509; 
Ross  T.  People,  6  Hill  (N.  T.)  294. 
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been  difficulty  in  applying  the  nile,  and  in 
determining  whether,  in  a  ])artieular  case, 
the  intention  was  to  j^art  with  the  property 
or  merely  with  the  possession,  and  there  is 
some  conflict  in  the  decisions  resulting  from 
a  failure  to  properly  draw  the*  distinction. 

The  principle  has  l>e(^n  ap])lied  in  numer- 
ous cases  in  which  goods  have  been  obtained 
by  false  pretenses.  Thus,  it  has  been  held 
not  to  he  larceny  for  a  person  to  obtain  prop- 
erty by  falsely  i^retending  to  have  been  sent 
by  another  person  for  it,^"''  or  for  a  person  to 
obtain  property  on  the  pretense  of  purchasing 
it,  and  on  a  promise  to  pay  for  it,  which  he 
does  not  intend  to  i)erforni,^'^^  or  to  purchase 
property  and  pay  for  it  with  forged  bills.^^' 
And  there  are  many  other  similar  cases.^^- 

120  Rex  V.  Adams,  Russ.  &  R.  225. 

130  Rex  V.  Harvey,  1  Leach,  C.  C.  467. 

131  Rex  V.  Parkes.  2  Leach,  C.  C.  614.  See,  also, 
Reg.  V.  Bunce.  1  Fost.  &  F.  .523.  Beale's  Cas.  651. 

Obtaining  a  loan  of  money  by  fraudulently  de- 
positing spurious  pieces  in  the  form  and  sem- 
blance of  gold  coin  as  security  is  not  larceny. 
Kelly  V.  People,  6  Hun  (N.  Y.)  509. 

132  See  Rex  v.  Jackson,  1  Mood.  C.  C.  Ii9,  where 
a  pawnbroker  was  induced  to  surrender  a  pledge 
by  giving  him  a  package  falsely  represented  to 
contain  property,  to  be  held  instead. 
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The  principle  applies  equally  to  the  obtaining 
of  money  by  false  pretenses.  Thus,  it  has  been 
held  not  to  be  larceny  to  obtain  money  from 
a  bank  or  indiviflual  on  a  forged  or  counter- 
feit order  or  letter  ;^^'^  to  make  a  ])retense  of 
putting  three  shillings  into  a  purse  and  trade 
it  for  one  shilling;''^**  to  obtain  money  in 
payment  of  a  sham  I)ct,  by  pretending  that 
the  bet  was  fair  and  has  been  lost.^^*  So,  if 
a  man  fraudulently  induces  another  to  lend 
him  money,  the  other  not  expecting  to  get 
the  same  money  back,  but  intending  to  p^t 
with  his  property  therein,  he  is  not  giuity  of 
larceny,  though  he  may  have  obtained  the 
money  by  false  pretenses.^^^ 


i»«Reg.  V.  Prince.  L.  R.  1  C.  C.  150,  Bcale's 
Gas.  660;  Rex  v.  Atkinson,  2  East,  P.  C.  673, 
Beale'k  Cas.  660. 

18*  Reg.  V.  Solomons.  17  Cox,  C.  C.  93,  Beale's 
Gas.  668. 

i»6  Rex  V.  Nicholson.  2  Leach,  C.  C.  610. 

i»«Rex  V.  Summers,  3  Salk.  194.  2  East,  P.  C. 
668;  Rex  v.  Atkinson,  2  East,  P.  C.  673,  Beale's 
Cas.  660;  Lewer  v.  Com.,  15  Serg.  &  R.  (Pa.)  93; 
Kellogg  v.  State.  26  Ohio  St.  16;  Ennis  v.  State, 
3  G.  Greene  (Iowa)  67:  Welsh  v.  People.  17  111. 
339;  Wilson  v.  State,  1  Port.  (Ala.)  118. 

Thus,  in  Rex  v.  Atkinson,  supra,  it  was  held 
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(6)  Delivery  by  Servant  or  Agent. — 
Whether  or  not  it  is  larceny  to  obtain  goods 
from  a  servant  or  agent  of  the  owner,  who  in 
delivering  thcni  intends  to  part  absolutely 
with  the  property  in  the  goods,  depends  upon 
the  extent  of  the  servant's  or  agent's  author- 
ity. If  he  has  general  authority  to  part  with 
his  master's  or  principal's  property,  his  act 
in  doing  so  is  the  master's  or  principal's  act, 
and  his  consent  the  master's  or  principal's 


that  it  was  not  larceny  to  obtain  money  by  sending 
a  forged  letter  asking  for  a  loan. 

In  Kellogg  V.  State,  snpra,  the  accused,  by 
falsely  pretending  that  he  had  a  freight  biU  to 
pay,  and  that  he  did  not  wish  to  pay  it  in  gold, 
which  he  represented  that  he  had,  induced  the 
prosecutor  to  let  him  have  $28i5  in  currency,  with 
which  to  make  the  payment.  He  promised  to 
repay  the  money  when  he  should  go  to  the  bank, 
where  he  said  he  had  the  money,  and  he  gave 
the  prosecutor  what  he  falsely  represented  to  be 
$280  in  gold,  to  be  held  as  security.  He  then  ran 
off  with  the  money.  It  was  held,  correctly,  that 
this  was  not  larceny,  as  the  prosecutor  Intended 
to  part  with  the  property  in  the  money,  and  not 
merely  with  the  possession. 

There  are  some  cases  in  conflict  with  those 
cited  above,  but  they  cannot  be  sustained.  One 
of  these  is  People  v.  Rae,  66  Cal.  423,  56  Am.  Rep. 
102.    In  this  case  it  appeared  that  the  defendant, 
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consent,  and  the  peraou  so  obtaining  the  prop- 
erty is  not  guilty  of  larceny  if  he  would  not 
have  been  guilty  had  the  delivery  been  by 

wblle  a  passenger  on  a  railioad  train,  obtained 
from  the  prosecutor,  who  was  a  fellow  passenger, 
(160,  with  which  to  pay  a  pretended  exprees 
charge.  In  order  to  obtain  the  money,  he  talaely 
represented  that  he  would  go  to  the  baggage  car 
and  get  some  money,  and  repay  the  loan,  hand- 
ing over  a  bogua  United  States  bond  as  security 
In  the  meantime.  It  was  held  that  he  was  guilty 
of  larceny,  on  the  ground  that  the  prosecutor  did 
not  intend  "to  part  with  his  ownership  of  the 
money."  It  la  clear,  hawerer,  that  this  la  just 
what  he  did  Intend,  for  be  made  a  straight  out 
and  out  loan  of  the  money,  with  the  Intention  of 
liavlng  the  defendant  pay  It  out  of  his  own  pre- 
tended indebtedness,  and  the  defendant  was 
therefore  guilty  of  obtaining  the  money  by  false 
pretenses  and  not  of  larceny.  Two  of  the  six 
Judges  dissented,  and  It  will  be  seen,  on  an  ex- 
amination of  the  cases  cited  In  support  of  the 
decision,— Com.  v.  Barry,  124  Mass.  325,  and 
Loomla  v.  People,  67  N.  Y.  322,  23  Am.  Rep.  123,— 
ttiat  neither  of  them  sustain  It.  The  case  Is  not 
lllie  those  hereafter  referred  to,  in  which  money 
or  property  is  delivered  conditionally,  with  intent 
that  the  "property"  shall  not  pass  until  the  con- 
dition Is  performed,  as  where  money  is  delivered 
for  goods  to  be  delivered  In  return,  or  to  be 
changed,  or  when  goods  are  handed  over  tor  ready 
money,  which  Is  not  paid.     See  post,  E  31Sc  (3). 
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the  master  or  principal  himself.^ ^"  On  the 
other  hand,  if  the  servant  or  agent  in  con- 
senting to  part  with  the  property  exceeds  his 
authority,  his  consent  is  not  the  master's  or 
principal's  consent,  and  does  not  prevent  the 
obtaining  of  -  the  propcn^ty  from  being  lar- 
ceny J  ^^  For  this  reason  it  bas  frequently 
been  hekl  that  if  a  master  or  ])rincipal  in- 

Gnmson  v.  State,  89  Ind.  533.  46  Am.  Rep.  178. 
was  a  case  of  conditional  delivery,  and  this  dis- 
tinguishes it  from  People  v.  Rae.  supra. 

137  In  Rex  V.  Jackson.  1  Mood.  C.  C.  119,  a 
pawnbroker's  servant,  with  general  authority  to 
transact  his  master's  business,  was  induced  by 
the  false  pretenses  of  a  pledgor  to  surrender  prop- 
erty which  had  been  pledged.  It  was  held  that 
the  servant's  consent  to  part  with  the  property 
was  the  same  as  his  master's  consent,  and  pre- 
vented the  obtaining  of  the  property  from  being 
larceny. 

In  Reg.  V.  Prince.  L.  11.  1  C.  C.  150.  Beale's  Cas. 
660,  the  obtaining  of  money  from  the  cashier  of 
a  bank  upon  a  forged  order  was  held  not  to  be 
larceny,  because  the  consent  of  the  cashier,  who 
had  general  authority  in  the  business,  to  part 
with  the  money,  was  the  consent  of  the  bank. 

issReg.  V.  Little,  10  Cox,  C.  C.  5r.9.  Beale's  Cas. 
657;  Rex  v.  Small.  8  Car.  &  P.  46:  Shipply  v. 
People.  86  N.  Y.  375,  40  Am.  Rep,  551 ;  and  cases 
cited  in  the  notes  followinj^. 
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tnists  his  8er\aiit  or  agent  with  goods  to  be 
delivered  to  a  person  only  on  jiayment  by  him 
of  a  certain  price,  the  iatttir  ia  gniltj  of  lai^ 
eeny  if  he  frandnlently  and  with  felonious 
intent  induces  the  servant  or  ageiit  to  de- 
liver the  goods  without  |ia.ynieiit,  or  on  pay- 
ment in  counterfeit  money  or  worthless 
check.""  Tlie  same  is  true  where  a  servant 
or  agent  has  authority  tt>  deliver  goods  to  one 
person  only,  and  is  frandnlently  induced  to 
deliver  them  to  another.^*" 

(c)  Taking  in  a  Way  not  within  the  Con- 
sent— (7)  lu  Geueral.—1\\  order  that  the 
owner's  consent  to  part  with  his  property 
may  prevent  the  taking  from  being  larceny, 
the  consent  must  be  as  broad  as  the  taking, 
for,  if  the  taking  goes  beyond  the  consent, 
there  is  the  necessary  trespass.'"  It  follows 
that,  if  the  <'ousent  is  to  taking  in  a  particu- 
lar   manner    only,    a.    taking    in    any    other 

i>»Rex  v.  Small.  S  Car.  &  P.  46;  Rex  v.  Webb. 
5  Con,  C.  0.  154;  Rex  v.  Robins,  Dears.  C.  C.  418, 
Beale'8  Cas.  «&5;  Shippiy  v.  People.  86  N.  T.  375, 
40  Am.  Rep.  5S1. 

n"Reg.  V.  Little.  10  Cox,  C.  C.  559,  Beale's  Cas. 
657. 

■  "  See  Reg,  v.  Haiits.  IG  Cox.  C.  C.  18S.  Beale'e 
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manner  will  be  larceny,  if  the  other  elements 
of  the  offense  exist.  Thus,  it  has  been  held 
that  if  a  man  puts  out  a  slot  machine,  and 
invites  the  public  to  take  goods  from  it  by 
dropping  in  a  piece  of  money,  one  who  ob- 
tains the  goods  fraudulently  by  dropping  in 
a  piece  of  metal  other  than  money  is  guilty  of 
larceny.^ ^^  And  if  a  tobacconist  places  a 
box  of  matches  on  his  counter,  to  be  used  only 
by  customers  in  lighting  their  cigars,  one 
who  takes  and  carries  away  the  whole  box 
with  felonious  intent  is  guilty  of  a  trespass 
and  larceny.^** 

(2)  Conditional  Delivery, — The  same  prin- 
ciple applies  where  the  owner  of  goods  de- 
livers them  to  another  to  become  his,  and  to 
be  carried  away  by  him,  only  upon  the  per- 
formance by  him,  at  the  time,  of  some  con- 
dition. If  the  other  person  carries  away  the 
goods,  animo  furandi,  without  performing 
the  condition,  he  is  guilty  of  a  trespass  and 
larceny,  for  there  is  no  consent  to  such  a  tak- 
ing. Thus,  where  goods  are  delivered  to  a 
|)erson  in  a  store  or  elsewhere,  with  the  under- 

1*2  Reg.   V.   Hands,   16   Cox,   C.   C.   188,   Beale's 
Cas.  614. 

ur.  Mitchum  v.  State,  45  Ala.  29,  Beale's  Cas.  616, 
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standing  that  he  may  take  them  on  payment 
of  the  price,  and  he  carries  them  ofF,  animo 
furandi,  without  paying  for  them,  he  is  guilty 
of  larceny.^^"*  The  rule  also  applies  where 
money  is  delivered  in  payment  of  goods,  and 
the  other  party  keeps  it  and  refuses  to  deliver 
the  goods.  ^**^  *^In  all  such  sales,"  said  an 
English  judge  in  a  leading  case,  "the  delivery 
of  the  thing  sold,  or  of  the  money,  the  price 
of  the  thing  sold,  must  take  place  before  the 
other;  i.  e.  the  seller  delivers  the  thing  with 
one  hand  while  he  receives  the  money  with 
the  other.  Xo  matter  which  takes  place 
first,  the  transaction  is  not  complete  until 
iHitli  have  taken  place.  If  the  seller  delivers 
first  before  the  money  is  paid,  and  the  buyer 
fraudulently  runs  off  with  the  article,  or  if, 
on  the  other  hand,  the  buyer  pays  first,  and 

14*  Rex  V.  Chissers,  T.  Raym.  275.  Beale's  Cas. 
516;  Rex  v.  Slowly,  12  Cox,  C.  C.  269,  Beale's  Cas. 
516;  Rex  v.  Sharpless,  1  Leach,  C.  C.  92,  Beale's 
Cas.  611;  Shipply  v.  People.  86  N.  Y.  375,  40  Am. 
Rep.  551;  Wilson  v.  State,  1  Port.  (Ala.)  118; 
Com.  V.  Wilde,  5  Gray  (Mass.)  83;  U.  S.  v. 
Rodgers,  1  Mackey  (D.  C.)  419.  See,  also.  People 
y.  Rae,  66  Cal.  423. 

145  Reg.  V.  Russett  [1892]  2  Q.  B.  Div.  312, 
Beale's  Cas.  671. 


720  CRIMES 

the  seller  fraudulently  runs  off  with  the 
money  without  delivering  the  thing  sold,  it 
is  equally  larceny."  ^*^ 

On  precisely  the  same  principle,  it  is  lar- 
ceny for  a  man  to  whom  a  promissory  note  is 
handed,  in  order  that  he  may  indorse  a  pay- 
ment of  interest  upon  it,  to  carry  it  off, 
animo  furandi^^"'  or  for  a  man  to  whom 
money  is  handed  to  be  changed  to  run  off  with 
it  or  keep  it,  animo  furandi,  and  refuse  to 
give  the  change,  though  the  intention  may  be 
that  he  shall  keep  part  of  it  as  payment  for 
goods  purchased  or  as  a  loan,  for  there  is  no 
consent  to  part  with  the  money  without  re- 
ceiving the  change.^ ^®  The  same  is  true 
where  a  person  requests  change  for  a  bill,  and 
when  it  is  handed  to  him  keeps  it  and  refuses 

148  Per  KeUy,  C.  B.,  in  Rex  v.  Slowly,  12  Cox, 
C.  C.  269,  Beale's  Cas.  516. 

1*7  People  V.  Call,  1  Denio  (N.  Y.)  120,  i3  Am. 
Dec.  655. 

148  Rex  V.  Oliver,  2  Russ.  Crimes,  170;  Reg.  v. 
McKale,  11  Cox,  C.  C.  32;  Hildebfand  v.  People, 
56  N.  Y.  394,  15  Am.  Rep.  435,  Beale's  Cas.  519; 
Walters  v.  State,  17  Tex.  App.  226,  50  Am.  Rep. 
128;  Com.  v.  O'Malley,  97  Mass.  584,  Beale's  Cas. 
518. 
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to  deliver  the  bill.'*"  Other  cases  in  which 
this  principle  has  been  applied  will  be  found 
ill  the  note  below."" 

1"  State  V.  AndersoD.  25  Minn.  66.  33  Am.  Rep. 
455.    See.  also.  Com.  v.  Barry.  124  Mass.  326. 

■  in  Where  a  person  Induces  anotber  to  deliver 
money  to  blm  on  the  pretense  of  making  a  bet, 
and  keeps  It  after  pretending  to  bave  won,  the 
bet  not  having  been  bona  Sde.  but  a  mere  trick, 
he  Is  guilty  ot  larceny,  tor  the  other  only  con- 
sents to  put  up  the  money  and  part  with  It  on 
a  bona  fide  bet,  Reg.  v.  Buckmaster,  16  Cox, 
C.  C.  339,  Beale'S  Cas.  663;  Rex  v.  Robson,  RusB. 
&  R.  413:  Rei  V.  Horner,  1  Leach,  C.  C.  270; 
Miller  V.  Com.,  78  Ky.  15,  39  Am.  Rep.  194;  De- 
frese  v.  State.  3  Helsk.  (Tenn.)  53,  8  Am.  Rep.  1; 
People  V.  Shaw.  57  Mich.  403.  5g  Am.  Rep.  372; 
U.  S.  V.  Murphy,  MacA.  &  M.  376,  4S  Am.  Rep. 
754.  See.  also.  Stlnaon  v.  People,  43  III.  397; 
Grunson  v.  State,  89  Ind.  533;  Loomls  t.  People, 
67  N.  Y.  322. 

In  Grunson  v.  SUte.  89  Ind.  533,  46  Am.  Rep. 
17S.  the  tacts  were  as  follows:  The  prosecutor 
was  seated  In  a  railway  train  with  one  G.,  a 
stranger  to  him.  One  S,,  also  a  stranger  to  him. 
entered,  wearing  a  badge,  and  falsely  pretending 
to  be  an  express  agent,  and  told  G.  that  be  must 
pay  some  charges  on  his  baggage.  G.  offered  him 
a  check.  8.  said  he  could  not  cash  It,  but  askeil 
tlie  prosecutor  to  cash  It,  and  to  hold  It  until  they 
reached  a  certain  city,  promising  to  cash  It  there 
for  him.    The  prosecutor  gave  him  the  money,  and 
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Time  of  Forming  Intent  to  Steal, — The 
delivery  in  these  eases  not  only  does  not  give 
the  party  any  right  of  ownership  before  per- 
formance of  the  condition,  but,  as  we  have 
already  seen,  it  gives  no  legal  possession  or 
right  of  possession,  but  the  bare  custody  only, 
and  it  can  make  no  difference,  therefore,  that 
there  was  no  felonious  intent  when  the  prop- 
erty was  handed  over.^^^ 

(d)  Consent  under  Duress, — If  the  owner 
of  goods  is  induced  to  part  with  them  by  du- 
ress, there  is  no  consent  at  all  in  the  eye  of 

G.  and  S.  immediately  rushed  from  the  train,  tak- 
ing both  the  money  and  the  check.  It  was  very 
properly  held  a  case  of  larceny,  on  the  ground 
that  the  delivery  of  the  money  was  conditional 
upon  receiving  the  check  in  return.  Had  the 
check  been  handed  over  to  the  prosecutor,  it  would 
have  been  simply  a  case  of  obtaining  money  under 
false  pretenses.  It  is  this  that  distinguishes  the 
case  from  People  v.  Rae,  66  Cal.  423,  referred  to 
on  a  preceding  page  as  a  wrong  decision.  See 
ante,  p.  714,  note. 

In  Grunson  v.  State,  supra,  the  court  uses  lan- 
guage tending  to  show  that  it  might  have  held  as 
it  did,  irrespective  of  the  failure  to  hand  over  the 
check,  but  it  based  the  decision  squarely  on  this 
feature  of  the  case,  and  all  that  is  said  beyond 
this  is  mere  dictum. 

101  Ante,  §  317. 
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the  law,  and  the  person  so  obtaining  them,  if 
he  does  so  animo  furandi,  is  clearly  guilty  of 
larceny,  though  the  duress  may  not  be  auf- 
ticient  to  render  him  guilty  of  robbery."*^ 

(e)  Delivery  of  Property  by  Mistake. — 
When  a  person  delivers  properly  to  another 
by  mistake,  as  where  he  delivers  to  one  per- 
son property  intended  for  another,  or  deliv- 
ers by  mistake  more  money  than  he  intends, 
he  does  not  consent  to  part  with  the  property. 
The  other  acquires  the  possession  onlyj  and 
not  the  title,  and  if  he  knows  of  the  mistake 
when  he  receives  the  property,  and  receives 
it  with  a  fraudulent  intent  to  appropriate 

i»»  Reg.  T.  HacOrath,  L.  R.  1  C.  C.  205.  11  Coi, 
C.  C.  347;  Reg.  v.  HazeLI,  U  Coi.  C.  C.  597;  Reg. 
T.  Lovell,  8  Q.  B.  DIv.  185.  Beale'a  Caa.  612;  State 
v.  Bryant,  74  N.  C.  124. 

In  Reg.  V.  HacGrath,  supra,  the  accused,  who 
was  acting  aa  auctioneer  at  a  mock  auction, 
knocked  down  some  cloth  to  a  woman  who,  aa  be 
knew,  had  not  bid  tor  it.  She  refuaed  to  take  the 
cloth,  or  to  pay  tor  It.  whereupon  the  accuaed  told 
her  that  she  could  not  leave  the  place  until  ahe 
should  do  ao.  She  paid  the  money  under  thla 
duress,  and  because  she  was  afraid.  It  was  held 
that  the  accused  was  guilty  of  larceny,  because 
the  money  was  taken  against  the  woman's  will. 
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it  to  his  own  use,  he  is  guilty  of  a  trespass 

and  larceny.^ ®^ 

319.  Finding  and  Appropriation  of  Lost  Goods. 

(a)  In  OeneraL — We  have  seen  in  a  pre- 
vious section  that  lost  goods  are  the  subject 
of  larceny.  It  must  not  be  supposed,  how- 
ever, that  every  appropriation  of  lost  goods 
is  larceny.  Whether  it  is  or  not  depends 
upon  whether  there  is  a  trespass  and  at  the 
same  time  a  felonious  intent.  The  finder  of 
lost  goods  may  take  possession  of  them  with 
a  fraudulent  intent  to  appropriate  them  to 
his  own  use,  or  he  may  take  possession  of 
them  without  a  fraudulent  intent  and  after- 
wards conceive  and  carry  out  such  an  in- 
tent. Again,  he  may,  at  the  time  of  taking 
possession,  know  or  have  reasonable  means 
of  knowing  who  the  owner  is,  or  he  may  not 
then  have  such  knowledge  or  means  of  knowl- 
edge. Whether  he  is  guilty  of  larceny  in  ap- 
propriating the  goods  depends  upon  the  cir- 
cumstances. 

i»3Reg.  V.  Mlddleton.  L.  R.  2  C.  C.  38.  Beale's 
Cas.  617;  Reg.  v.  Little,  10  Cox,  C.  C.  559,  Beale's 
Caa.  657;  Wolfstein  v.  People,  6  Hun  (N.  Y.)  121, 
Beale's  Cas.  629;  ante,  §  316  (f). 
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The  following  rules  are  established  by  the 
weight  of  authority : 

(6)  Possession  Taken  with  Felonious  In- 
tent,— (1)  Though  lost  goods  may  have  been 
taken  possession' of  in  the  first  instance  with 
felonious  intent,  and  not  inorely  witli  intent 
to  assume  temporary  control,  and  return 
them  to  the  owner,  the  tinder  is  not  guilty  of 
larceny,  however  morally  wrong  his  conduct 
may  be,  if  at  the  time  of  taking  possession 
he  did  not  know  who  the  owner  was,  and 
had  no  reasonable  means  of  knowledge.  The 
fact  that  he  3ul>seqiient!y  discovered  the  own- 
er, and  then  failed  and  refused  to  surrender 
the  goods,  does  not  render  him  guilty.'**  The 
reastm  is  that  there  is  iio  tresjiasa  in  such  a 

in  3  [QBt.  108;  1  Hale.  P.  C.  506;  Reg.  v.  Thur- 
born,  1  Den.  C.  C.  387,  2  Car.  ft  K.  831,  Beale's 
Gas.  551;  Reg.  v.  Preston,  2  Den.  C.  C.  357,  5 
Cm,  C.  C.  390,  Beale'a  Cas.  1)57;  Hunt  v.  Com.. 
13  Grat.  (Va.)  757.  70  Am-  Dec.  443;  Tanner  v. 
Com..  14  Grat.  (Va.)  635;  Bailey  v.  State,  52  Ind. 
466,  21  Am.  Rep.  182;  Wolflngton  v.  State.  53  Ind. 
343:  SUte  v.  Dean,  49  Iowa,  73,  31  Am.  Rep.  143; 
Perrln  v.  Com.,  87  Va.  5E4;  People  v.  Cogdell,  1 
Hill  (N.  Y.)  94.  37  Am.  Dee.  297:  State  v.  Conway. 
IS  Mo.  321.  And  see  Rex  v.  Mucklow,  1  Mood. 
C  C.  160.  Beale'B  Cas.  547. 
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case,  for  the  possession  cannot  be  said  to  have 
been  obtained  against  the  will  of  the  o^vner, 
''quia  dominus  rerum  non  apparet,  ideo 
cujus  sunt  incerttim  est,"  ^^^ 

(2)  On  the  other  hand,  where  a  felonious 
intent  thus  exists  at  the  time  of  taking  pos- 
session, it  is  a  trespass  and  larceny  if  the 
finder  either  actually  knows  the  owner  or  has 
reasonable  means  of  knowing  him,  as  where 
there  are  marks  u])on  the  property,  known  to 
him,  by  which  the  owner  can  be  ascertained, 
or  where  there  are  other  circumstances  which 
reasonably  suggest  the  ownership. ^*^^ 

(c)  Possession  Taken  luithout  FeloniotLs 
Intent, — (3)  When  a  felonious  intent  does 


155  3  Inst.  108;  1  Hale.  P.  C.  506;  Hunt  v.  Com., 
13  Grat.  (Va.)  757,  70  Am.  Dec.  443. 

If  a  statute  requires  the  finder  of  lost  goods  to 
advertise  them.  It  is  larceny  for  him  to  fraudu- 
lently appropriate  them  to  his  own  use  without 
advertising  them.  State  v.  Jenkins,  2  Tyler  (Vt.) 
377. 

150  Reg.  y.  Thurborn,  1  Den.  C.  C.  387,  2  Car. 
&  K.  831,  Beale's  Cas.  551;  Reg.  v.  Preston,  2 
Den.  C.  C.  357,  5  Cox.  C.  C.  390,  Beale's  Cas.  557; 
Reg.  V.  Peters.  1  Car.  &  K.  245;  Hunt  v.  Com.,  13 
Grat.  (Va.)  757.  70  Am.  Dec.  443;  Com.  v.  Titus, 
116  Mass.  42,  17  Am.  Rep.  13S.  Beale's  Cas.  563; 
Bailey  v.  State,  52  Ind.  466,  21  Am.  Rep.  182;  State 
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not  exist  in  the  mind  of  the  finder  at  the  time 
of  taking  possession,  as  where  he  takes  poa- 
sessioii  with  intent  to  restore  the  property 
to  the  owner,  which  he  may  lawfully  do,  a 
subsequent  change  of  intent  and  appropria- 
tion of  the  property  cannot  make  him  guilty 

V.  Wealon,  9  Conn.  526.  25  Am.  Dec.  46;  People  v. 
Swan.  1  Park.  Cr.  R.  (N.  T.)  9.  And  see  Reg.  v. 
Rowe,  Bell,  C.  C.  93,  Beale's  Cae.  562. 

"If  the  finder,  from  tbe  circun stances  of  tbe 
case,  must  have  known  who  was  the  owner,  and, 
instead  of  keeping  the  chattel  for  bim,  means,  from 
tbe  first,  to  appropriate  It  to  his  own  use,  be 
does  not  acquire  It  by  a  rightful  title,  and  the 
true  owner  might  maintain  trespass."  Merry  v. 
Green,  T  Mees.  &  W.  623,  Beale's  Cae.  548. 

Thus,  It  has  been  held  larceny  tor  tbe  purchaser 
of  a  bureau  to  appropriate  to  his  own  use  a  purse 
containing  money,  which  be  found  In  a  secret 
drawer.  Merry  v.  Oreen.  T  Mces.  &  W.  623,  Beale's 
Caa.  548;  for  a  carpenter  to  appropriate  money 
found  by  him  in  a  secret  drawer  of  a  bureau  sent 
to  him  to  be  repaired.  Cartwright  v.  Oreen,  Z 
Leach.  C.  C.  952,  8  Vee.  405;  for  a  coachman  to 
appropriate  goods  left  In  bis  coach  by  a  passen- 
ger, whom  be  could  readily  have  ascertained. 
Wynne's  Case.  2  East.  P.  C.  664;  for  the  purchaser 
of  a  trunk  to  appropriate  goods  put  there  by  the 
seller  for  safe-keeping,  and  left  there  by  mistake, 
Robinson  v.  State,  11  Tex.  App.  403.  40  Am.  Rep. 
790;    or  for  a  servant  to  appropriate  a  ring  or 


728  CRIMES 

of  larceny,  even  though,  at  the  time  of  origi- 
nally taking  possession,  he  may  have  known, 
or  had  reasonable  means  of  knowing,  the 
owner.  The  reason  is  that,  as  the  possession 
has  been  lawfully  acquired,  there  is  no  tres- 
pass.    It  is  like  any  other  case  of  conversion 


other  property  of  his  mistress,  dropped  in  the 
house  or  garden,  Reg.  v.  Peters,  1  Car.  &  K.  245. 
and  State  v.  Cummings,  33  Conn.  260. 

If  a  person  goes  to  a  stall  in  the  market,  or  to 
a  shop  or  store,  and  leaves  his  purse  or  other 
property,  the  proprietors  or  their  employes  have 
no  right  to  appropriate  the  same  to  their  own  use, 
without  waiting  a  reasonable  time  for  the  owner 
to  return  for  it,  as  the  circumstances  are  such 
as  to  show  that  in  all  probability  a  customer  has 
left  it,  and  that  he  will  return  to  claim  it;  and, 
if  they  take  it  animo  furandi,  they  are  guilty  of 
larceny.  Reg.  v.  West,  Dears.  C.  C.  402,  6  Cox, 
C.  C.  415,  Beale's  Cas.  561;  State  v.  McCann,  19 
Mo.  249;  Lawrence  v.  State,  1  Humph.  (Tenn.) 
227;  People  v.  McGarren,  17  Wend.  (N.  Y.)  460. 
See,  also.  Reg.  v.  Rowe.  Bell.  C.  C.  93.  Beale's 
Cas.  562. 

In  some  of  the  cases  above  cited,  the  court 
said  that  the  property  was  merely  mislaid,  and 
not  lost,  and  that  the  rules  as  to  the  conversion 
of  lost  property  did  not  apply.  The  true  reason 
for  such  decisions,  however,  is  that  the  property, 
though  lost  by  the  owner  (as  it  certainly  is.  if  he 
does  not  know  where  he  has  mislaid  it),  is  found 
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by  a  bailee  who  has  lawfully  acquired  poa- 
sesaion."^ 

(li)  2'ime  of  Acquirimj  Possession.— (i) 
Tho  finder  of  lost  property  does  not  take  pos- 
session of  it,  within  the  meaning  of  these 

by  the  person  appropriating  It  under  such  clr- 
cumBtances  as  to  show  that  the  owner,  whoever 
he  may  be,  will  probably  return,  and  so  be  aacer- 

That  estray  cattle  are  not  within  the  rule  as 
to  lost  goods,  see  Rex  v.  PhlitlpB.  2  East,  P.  C. 
659;  Com.  T.  Mason,  105  Maes.  163,  7  Am.  Rep.  Ed?; 
People  V.  Kaatz,  3  Park.  Cr.  R.  (N.  Y.)  129;  State 
V.  Martin,  28  Mo.  530.  And  see  Reg.  v.  FInlayson, 
3  New  South  Wales  Sup.  Ct.  301.  Beale's  Cas.  565. 

1ST  Hunt  V.  Com.,  13  Oral.  (Va.)  757,  70  Am. 
Dec.  443;  Tanner  v.  Com.,  14  Orat.  (Va.)  635; 
Ransom  v.  State,  22  Conn.  163;  Starck  v.  State, 
63  Ind.  ZS5. 

In  Ransom  v.  State,  supra,  which  was  a  pros- 
ecution for  stealing  a  pocketbook  and  bank  notes, 
which  had  been  lost  on  the  highway,  the  Judge  In- 
structed the  Jury  that,  if  the  defendant,  at  the 
time  he  found  the  property,  knew,  or  had  the 
means  of  knowing,  the  owner,  and  did  not  restore 
It  to  him,  but  converted  It  to  his  own  use,  he  was 
guilty  of  larceny.  It  was  held  that  the  instruction 
was  erroneous,  because.  If  the  defendant,  at  the 
time  he  took  possession  o(  the  property,  meant  to 
act  honestly  with  regard  to  It.  no  subsequent 
felonious  Intention  to  convert  It  to  his  own  use 
could  make  him  guilty  of  larceny. 
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rules,  merely  by  taking  it  up  to  look  at  it, 
but  his  possession  dates  from  the  time  he 
takes  possession  so  as  to  know  what  it  is.^*^® 

320.  Continuing  Trespass. 

(a)  In  GeneraL — To  constitute  larceny,  it 
is  not  only  necessary  that  there  shall  be  a  tres- 
pass, but,  as  will  be  hereafter  explained,  it 
is  also  necessary  that  there  shall  be  a  felo- 
nious  intent,  and  they  must  always  concur  in 
point  of  time.  It  is  not  always  necessary, 
however,  in  order  that  there  may  be  such  a 
concurrence  of  trespass  and  felonious  intent, 
that  there  shall  be  such  an  intent  at  the  time 
the  property  is  first  taken.  If  a  man  wrong- 
fully takes  another's  property  without  his 
consent,  he  commits  a  trespass,  however  in- 
nocent his  intention  may  be.  The  trespass 
continues  during  every  moment  in  which  he 
holds  the  property  without  right ;  and,  if  he 
afterwards  forms  and  carries  out  the  felo- 
nious intent  to  steal  it,  there  is  then  the  con- 
currence of  trespass  and  felonious  intent 
necessary  to  make  out  the  crime  of  lar- 
ceny.^*^^ 

(b)  Taking  Properly  by  Mistake. — This 


158  Reg.  V.  Thurborn,  1  Den.  C.  C  387,  2  Car. 
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doctrine  applies  where  a  person  by  mistake 
takes  the  property  of  another  without  his 
consent,  the  property  not  being  lost  nor  deliv- 
ered to  him  by  the  owner.  If,  after  discov- 
ery of  his  mistake,  he  forms  and  carries  out 
a  felonious  intent  to  steal,  he  is  guilty  of  lar- 
ceny. The  taking  by  mistake  in  such  a  case 
is  a  trespass,  and  the  trespass  continues  up 
to  the  time  when  the  mistake  is  discovered 
and  the  property  converted.^  ®^ 

These  cases  must  be    distinguished    from 

&  K.  831,  Beale's  Cas.  551;  Reg.  v.  PreBton,  2 
Den.  C.  C.  357,  5  Cox,  C.  C.  390.  Beale's  Cas.  557. 

iMReg.  V.  RUey,  Dears.  C.  C.  149,  6  Cox,  C.  C. 
88,  Beale's  Cas.  591;  Reg.  v.  Finlayson,  3  New 
South  Wales  Sup.  Ct.  301,  Beale's  Cas.  565;  State 
V.  Coombs,  55  Me.  477,  92  Am.  Dec.  610,  Beale's 
Cas.  593;  Com.  v.  White,  11  Cusn.  (Mass.)  483; 
Weaver  v.  State,  77  Ala.  26. 

i«oln  Reg.  v.  RUey,  Dears.  C.  C.  149,  6  Cox,  C. 
C.  88,  Beale's  Cas.  591,  the  defendant,  in  driving 
a  flock  of  lambs,  drove  with  them  by  mistake  one 
which  belonged  to  another,  and  when  he  dis- 
covered his  mistake  he  converted  the  lamb  to  his 
own  use.  This  was  held  to  be  larceny  on  the 
ground  that  driving  the  lamb  off  without  the 
owner's  consent,  though  by  mistake,  was  a  tres- 
pass, which  continued  up  to  the  time  of  the  con- 
version. See,  also,  Reg.  v  Finlayson,  3  New 
South  Wales  Sup.  Ct.  301,  Beale's  Cas.  565. 
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cases  in  which  the  goods  taken  are  lost  goods, 
tlie  owner  of  which  is  not  known  nor  pointed 
out  by  marks  on  the  goods,  or  other  circum- 
stances, for  in  such  a  case  there  is  no  tres- 
pass at  all.^^^  They  must  also  be  dis- 
tinguished from  cases  in  which  the  owner 
of  property  delivers  it  by  mistake,  and  in 
which  there  is  no  trespass  at  all  unless   the 

other  ])arty  knows  of  the  mistake  at  the 
time.^«2 

(c)  Oblaining  Possession  by  Fraud. — 
The  doctrine  of  continuing  trespass  also  ap- 
plies where  goods  are  delivered  by  the  owner, 
if  the  possession  is  obtained  through  fraud, 
and  the  owner  does  not  intend  to  part  with 
the  property  in  the  goods.  Though  there 
mav  have  Ikmmi  no  felonious  intent,  or  intent 
to  steal,  at  the  time  of  obtaining  the  posses- 
sion, there  has  been  a  trespass  because  of  the 
fraud  in  obtaining  possession,  and  the  tres- 
pass continues  to  the  time  of  the  conversion. 
According  to  this  doctrine  the  felonious  in- 
tent need  not  have  existed  at  the  time  of 
origiiuil  taking,  when  such  taking  was  fraud- 

i«i  Ante,    §    319.     See   the   opinions    in   Reg.   v. 
Riley,  supra. 
>'«-'Ante.  §  316f. 
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ulent.^®^  There  are  very  few  eases  iu  the  re- 
ports in  which  the  doctrine  of ,  continuing 
trespass  has  been  applied  where  possession 
was  obtained  by  fraud,  for  the  reason  that  in 
most  cases  the  intent  to  steal  also  existed  at 
the  time  the  possession  was  obtained.'®* 

(d)  Continuous  Possession  of  Stolen 
Property. — If  a  man  steals  property  he  com- 
mits a  trespass,  and  he  is  guilty  of  a  con- 
tinuous trespass  and  asportation  during 
every  moment  in  which  he  retains  possession. 
As  was  said  in  a  Maine  case :  "The  doctrine? 
of  the  common  law  is  that  the  legal  possession 
of  stolen  goods  continues  in  the  owner,  and 

i«3  In  State  v.  Coombs,  55  Me.  477,  92  Am.  Dec. 
610,  Beale's  Cas.  593,  the  defendant,  without  any 
present  intention  of  theft,  obtained  possession  of 
another's  team  by  falsely  and  fraudulently  pre- 
tending that  he  wanted  to  drive  it  to  a  certain 
place,  and  to  be  gone  a  specified  time,  when  in  fact 
he  intended  to  go  to  a  more  distant  place,  and  to 
be  absent  a  longer  time;  and,  while  thus  in  pos- 
session, he  converted  the  team  to  his  own  use  with 
felonious  intent.  He  was  held  guilty  of  larceny, 
on  the  ground  that  he  committed  a  trespass  in 
obtaining  the  horse  fraudulently,  and  the  tres- 
pass continued  until  he  formed  and  carried  out 
the  intent  to  steal  it. 

iMAnte,  §  S16e. 
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every  moment's  continuance  of  the  trespass 
and  felony  amounts  in  legal  consideration  to 
a  new  caption  and  asportation."  ^^*  Upon 
this  principle,  a  person  stealing  goods  in  one 
county  or  state  and  carrying  them  into  an- 
other is  deemed  guilty  of  larceny  in  any 
county  or  state  where  he  may  carry  them.^*'^ 
For  the  same  reason,  if  goods  are  stolen  be- 
fore a  statute  takes  effect,  and  are  retained 
in  the  possession  of  the  thief  until  after- 
wards, he  may  be  indicted  and  punished  for 
larceny  under  the  statute.^®'' 

(D)  The   Asportation    in    Larceny. 

321.  In  General. — To  constitute  larceny  there 
must  be  some  asportation  or  carrying  away  of  the 
property.  But  there  is  a  sufficient  asportation  If 
the  property  be  entirely  removed  from  the  place 
It  occupied,  and  be  under  the  dominion  and  con- 
trol of  the  trespasser,  though  only  for -an  Instant. 

322.  An  Asportation  Is  Necessary. 

Another  essential  element  of  larceny  at 
conmion  law  is  the  asportation  of  the  prop- 
erty.    There  must  not  only  be  a  taking  or 


lOB  State  V.  Somervllle,  21  Me.  14.  19.  38  Am. 
Dec.  248 

i««  Anon.,  Year  Book  7  Hen.  IV.  43,  pi.  9,  Beale's 
Cas.  595;  1  Hale,  P.  C.  507;  1  Hawk.  P.  C.  c.  32, 
5  52;   2  East,  P.  C.  771;   Com.  v.  Rand,  7  Mete. 
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caption  of  the  property,  but  the  property 
must  also  be  to  aome  extent  carried  away. . 
Aa  was  said  by  the  Alabama  court :  "There 
nni3t  be  such  a  caption  that  the  accused  ac- 
quires dominion  over  the  property,  followed 
by  such  an  asportation  or  carrying  away  as 
to  supersede  the  possession  of  the  owner  for 
an  appreciable  period  of  time.  Though  the 
owner's  possession  is  disturbed,  yet  the  of- 
fense is  not  complete  if  the  accused  faib  to 
acquire  such  dominion  over  the  property  n-* 
to  enable  him  to  take  actual  custody  and 
control."  '** 

Illustrations. — For  this  reason  it  has  been 
held  not  to  be  larceny  merely  to  set  up  a  pack- 
age on  end,  though  with  intent  to  steal  it,  no 
further  control  being  acquired ;  •**  or  to  turn 
over  a  barrel  of  goods  from  the  end  to  the 
side  with  such  intent,  when  nothing  further 

<Mua.)  476,  41  Am.  Dec.  455.  For  other  caaee, 
Be«  poet,  f  499. 

HI  state  V.  SomervUle,  21  Me.  14,  38  Am.  Dec. 
24S. 

KsThompsoD  V.  State,  94  Ala.  635.  33  Am.  St. 
Rep.  146,  Beale'B  Cas.  513.  See,  also,  Rex  v.  Far- 
rell,  1  Leach,  C.  C.  322,  note;  Rei  t.  Cherry,  1 
Leach,  C.  C.  237,  note.  2  East,  P.  C.  556;  Edmonds 
T.  SUte,  70  Ala.  8,  46  Am.  Rep.  67.  Beate's  Caa 
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is  done  towards  carrying  it  away;  ^"^  or  to 
touch  or  disturb  a  poeketbook  or  money  in  an- 
other's pocket  or  drawer,  without  removing 
it  at  all  from  the  phice  it  occupies  in  the 
p(x:ket  or  drawer;  ^'^  or  to  trap  an  animal, 
or  merely  (»ntice  or  chase  or  kill  it,  when  it 
is  not  taken  into' the  ])ossession  or  control  of 
the  trespasser;  ^"-  or  to  compel  or  induce  a 
])erson  to  lay  down  or  drop  his  money  or 
<^oods,  with  intent  to  steal  them,  where  the 
trespasser  is  ap})rehended  or  prevented,  or 
leaves  before  taking  them  up;  ^"^  or  to  at- 
tempt to  snatch  money  from  another's  hand 

511;  Com.  v.  Luckis.  99  Mass.  431.  96  Am.  Dec. 
769. 

»«» Rex  V.  Cherry,  1  Leach.  C.  C.  237,  note,  2 
East,  P.  C.  556. 

170  State  V.  Jones,  65  N.  C.  395. 

iTi  Com.  V.  Luckis.  99  Mass.  431,  96  Am.  Dec. 
769. 

1T2  state  V.  Wisdom.  8  Port.  (Ala.)  511;  Ed- 
monds V.  State,  70  Ala.  8,  45  Am.  Rep.  67,  Beale's 
Cas.  511:  Wolf  V.  State,  41  Ala.  412;  State  v. 
Seagler.  1  Rich.  (S.  C.)  30,  42  Am.  Dec.  404. 

In  Edmonds  v.  State,  supra,  it  was  held  not  to 
be  larceny  to  entice  a  hog  for  20  yards  on  the 
owner's  premises  by  dropping  corn,  and  then 
strike  it  with  an  axe,  and  abandon  it.  Compare 
post,  §  323. 

178  Rex  V.  Farrell,  1  Leach,  C.  C.  322,  note. 
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and  knock  it  to  the  grouud,  without  picking 
it  up.''*  And  if  a  man  seizes  and  attempts 
to  carry  away  property,  but  is  prevented 
fnuii  doing  so  by  reason  of  its  being  attached 
by  a  chaiu  to  the  person  of  the  owner  or  to 
the  counter  in  a  store,  there  in  not  sufficient 
asportation  to  constitute  larceny,  for  he 
does  not  acquire  entire  control  even  for  an 
instant."^ 
323.  The  Slightest  AaporUtlon  Sutficlent. 

While,  as  ia  shown  hy  the  cases  above  re-; 
ferred  to,  some  asportation  ia  essential,  it  is 
not  necessary  that  the  proj>erty  shall  be  car- 
ried to  any  particular  distance,  or  that  pos- 
session and  control  shall  be  retained  for  any 
particular  length  of  time.  The  slightest  as- 
[wrt.ation  is  sufficient.  The  trespasser  must 
acquire  complete  control  over  the  property, 
Ijiit  the  slightest  entire  removal  of  it  from 
the  place  it  occupies,  and  a  temporary  control 
of  it,  even  for  a  moment,  is  enough.     Tt  haa 

1:4  Thompson  v.  SUte,  94  Ala.  635,  33  Am.  St. 
Rep.  14G,  Beale'B  Cos.  513. 

■"  WllkfnBon'a  Case,  1  Leach.  C.  C.  321,  note.  2 
Bsst.  P.  C.  568. 
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been  said  that  removal  to  the  distance  of  **a 
hair's  breadth"  is  sufficient.^'*^ 

Illustrations. — Thus,  although  to  upset  a 
barrel  from  the  end  to  the  side,  or  merely  to 
set  a  package  up  on  end,  is  not  a  sufficient  as- 
portation,^ ^^  it  has  been  held  larceny  to  lift  a 

176  See  Rex  v.  Walsh,  1  Mood.  C.  C.  14,  Beale's 
Cas.  505;  Eckles  v.  State,  20  Ohio  St.  508;  Harri- 
son V.  People,  50  N.  Y.  518,  10  Am.  Rep.  517;  State 
V.  Chambers,  22  W.  Va.  779,  46  Am.  Rep.  550; 
State  V.  Jones,  65  N.  C.  395;  State  v.  Craige,  89  N. 
C.  475;  State  v.  Gazell,  30  Mo.  92;  Gettlnger  v. 
State,  13  Neb.  308.  And  see  the  cases  cited  in 
the  note  following. 

"The  felony,"  said  the  Ohio  court,  "lies  in  the 
very  first  act  of  removing  the  property.  There- 
fore, the  least  removing  of  the  entire  thing  taken, 
with  an  intent  to  steal  it,  if  the  thief  thereby,  for 
the  instant,  obtain  the  entire  and  absolute  posses- 
sion of  it,  is  a  sufficient  asportation,  though  the 
property  be  not  removed  from  the  premises  of 
the  owner,  nor  retained  in  the  possession  of  the 
thief."     Eckels  v.  State,  supra. 

"Although  the  whole  of  the  article  taken  be  not 
removed  from  the  whole  space  which  the  whole 
article  occupied  before  it  was  taken,  yet,  if  every 
part  thereof  be  removed  from  the  space  which 
that  particular  part  occupied  Just  before  it  was 
so  taken,  such  removal  is  a  sufficient  asporta- 
tion."    State  V.  Chambers,  supra. 

177  Ante.  §  322. 
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bag  from  the  bottom  of  the  boot  of  a  coach, 
with  intent  to  steal  it,  every  part  of  the  bag 
being  entirely  removed  from  the  place  it  w- 
(.•iiliied,  thoiigii  tlicre  was  no  further  ro- 
moval;'"'  or  In  remove  a  package  from  one 
end  of  a  wagon  to  the  other;''"  or  to  lift  a 
sword  partly  from  the  scabbard. ''*"' 

So,  while  merely  to  touch  or  disturb  a 
pocketbook  or  money  in  another's  pocket  or 
drawer  is  not  a  sufficient  asportation  to  con- 
stitute larceny,^**'  it  is  otherwise  if  the  pock- 
etbook or  money  be  seized  by  the  thief,  and 
removed  from  the  place  it  occupied,  though 
he  is  detected  and  drops  it  before  lie  has  en- 
tirely removed  it  from  tlie  jxjckct  or  draw- 


ls Rex  V.  Walsh,  1  Mooil.  C.  C,  14,  Bealo'3  Cas. 
305. 

i:»  Rex  V.  Coslet.  1  Leach,  C.  C.  236,  2  East,  P. 
C.  556. 

""Rex  V.  W&lsh.  2  RusB.  Crimea.  153. 

i-i  Ante,  S  322. 

'-■•Re\  V.  Thompson,  1  Mooii.  C.  C.  TS;  Eckels 
V.  State,  20  Ohio  St.  J08;  Harrison  v.  People,  50 
N.  Y.  eiS.  10  Am.  Hop.  r.l7;  State  v.  Chambers.  22 
W.  Va,  77'J,  tC  Am.  Rep,  -ir.u. 

In  State  v.  Green,  81  N.  C.  5e0,  where  a  drawer 
coDtalnlne  money  had  been  removed  from  a  sate, 
and  the  money  bandied,  It  was  held  that  there 
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And,  while  it  is  not  hirecMiy  to  cMitico  an 
animal  on  the  owner's  j)reniiscs  with  intent 
to  steal  it,  if  no  control  over  it  is  entirely 
acquired/*^^  it  is  otherwise  if  an  animal  is 
enticed  into  an  inclosure  of  the  enticer,  or 
if  it  is  led  hv  him,  or  hv  an  innocent  third 
person  by  his  direction,  for  any  distance, 
however  slight,  even  tliongh  it  l>e  not  led 
from  the  owner's  premises.^ *^  Other  cases 
are  referred  to  in  the  note  below.^^^ 

had  been  a  sufficient  asportation  to  constitute  lar- 
ceny. 

183  Ante.  §  322. 

184  Rex  V.  Pitman,  2  Car.  &  P.  423;  Wisdom's 
Case,  8  Port.  (Ala.)  Gil,  519;  Slate  v.  Gazell,  30 
Mo.  92. 

In  Rex  V.  Pitman,  supra,  the  accused  had  caused 
the  hostler  at  an  inn  to  lead  another's  horse  from 
the  stable,  feloniously  intending  to  mount  and 
ride  away,  and  it  was  held  that  the  asportation 
was  suflRcient. 

In  State  v.  Gazell,  supra,  the  accused  himself 
led  the  horse  for  a  short  distance  on  the  owner's 
premises,  with  intent  to  steal  it.  and  a  conviction 
was  sustained. 

if'5  The  asportation  has  been  held  sufficient  in 
the  following  cases: 

Breaking  open  a  box  of  shoes  on  board  a  ship, 
taking  out  the  shot's  and  ronoealing  them  on  the 
vessel.     Nutzel  v.  State,  60  Ga.  264. 

Taking  a  lady's  earring  from  her  ear,  and  im- 
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324.  Manner  of  Asportation. 

If  there  is  a  sufficient  asportation  under 
the  rules  stated  above,  it  is  altogether  imma- 
terial how  it  is  effected.  The  carrying  away 
is  generally  bv  the  hand  of  the  trespasser, 
but  it  need  not  necessarily  be  so.  Thus,  as 
was  shown  in  a  previous  section,  an  animal 
may  be  stolen  by  driving  or  enticing  it 
away;^^^'  and  asportation  may  be  effect-ed  en- 
tirely by  nu^chanical  agencies,  as  by  fraudu- 
lently connecting  a  private  pipe  with  the 
pipes  of  a   water  or  gas  company,  and  con- 


mediately  dropping  and  losing  it  in  her  hair.     La- 
pier's  Case.  1  Leach.  C.  C.  320.  2  East.  P.  C.  557. 

Taking  a  watch  from  the  owner's  pocket,  and 
drawing  the  chain  through  the  button  hole,  though 
the  key  caught  on  the  button  of  another  hole. 
Reg.  V.  Simpson,  Dears.  C.  C.  421  (a  doubtful 
case). 

Drawing  liquor  into  a  can.  Reg.  v.  Wallis,  3 
Cox.  C-  C.  67. 

Putting  into  sacks  grain  found  in  a  granary. 
State  V.  Hecox.  83  Mo.  531. 

Removing  grain  from  the  owner's  garner  in  a 
mill  to  the  adjoining  garner  of  the  accused.  State 
V.  Craige.  89  N.  C.  475.  45  Am.  Rep.  698. 

!'?« State  V.  Wisdom.  8  Port.  (Ala.)  511;  Ed- 
monds V.  State,  70  Ala.  8.  45  Am.  Rep.  67,  Beale's 
Cas.  511:  ante,  §§  314,  323. 
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suming  or  using  the  wator  or  gas;^®^  or  it 
may  bo  effected  l>y  means  of  an  iniiocont  hu- 
man agent.  ^^® 

325.  Return  of  Goods. 

As  soon  as  there  has  been  a  sufficient  as- 
])ortation  under  the  rules  stated  in  the  pre- 
ceding sections,  tlie  hirceny  is  complete,  if 
there  is  also  the  requisite  felonious  intent; 
iind,  in  the  absence  of  statutory  provision, 
the  gnilt  of  the  tn^spasser  cannot  be  affected 
in  any  way  by  his  ahandoning  or  returning" 
the  goods.^**^ 

(E)  The    Felonious    Intent   in    Larceny. 

326.  in  General. — To  constitute  larceny  at  com- 
mon law  thiere  must  be  whiat  is  technically  caiied  a 
"felonious''  intent,  or  "animus  furandi/'  and  this 
intent  must  exist  both  in  the  taking  and  in  the 
carrying  away.  By  this  it  is  meant  that  there 
must  be: 

1.  A  fraudulent  intent,  and  not  a  mistake  or 
bona  fide  claim  of  right. 


1-7  Rcf?.  V.  White,  a  Car.  &  K.  363,  Dears.  C.  C. 
20:{.  r,  Cox.  C.  C.  21  n.  Healo's  Cas.  506;  ante,  §  314. 
note  77. 

i-^Rex  V.  Pitman,  2  Car.  &  P.  423;  Com.  v.  Bar- 
ry. 125  Mass.  :J90.  Beule's  Cas.  r,OS:    ante.  §  314. 

i'<f>2  East.  P.  C.  r).^,7;  Statf  v.  Srott.  04  N.  C.  586; 
anto.  §  60. 
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2.  And  an  Intent  to  daprive  the  owner  perma- 

nently of  hia  property  In  the  gooda,  or  of 
their  value  or  a  part  of  their  value. 

3.  Some  of   the   authorltiea   require   that  the 

taking  ahall  be  iucri  cauaa, — that  ia,  for 
the  Mice  of  gain;  but  by  the  weight  of  au- 
thority thia  la  not  neceaaary. 
327.  Fraudulent  intent  Neceaaary. 

All  of  the  aiithnritira  agree  that  tlic  in- 
tent mnst  be  fraudulent.  As  the  taking 
in  larceny  involves  a  trespass,  so  the  in- 
tent involves  fraud.'**  If  one  takes  another's 
goods  hy  accident  or  mistake,  he  commits  a 
trespass  and  is  liable  in  a  civil  action,  but  he 
is  not  guilty  of  larceny.'*'  Nor  is  a  man 
guilty  of  larceny  in  taking  another's  prop- 

IX  See  Rex  v.  Hall,  3  Car.  &  P.  409,  Beale's  Cae. 
281;  McCourt  v.  People,  64  N.  Y.  583;  Keely  v. 
State.  14  Ind.  36;  State  v.  Homes,  17  Mo.  379.  57 
Am.  Dec.  269. 

'"  Long  V.  State,  11  Fla.  295;  Hall  v.  State.  34 
Ga.  208;  Blllard  v.  SUte.  30  Tex.  367.  94  Am.  Dec. 
317;  Donataoe  v.  State,  23  Tex.  App.  457;  Crlswell 
v.  State.  24  Tex.  App.  6(IS:  People  v.  Devlne.  95 
Cal.  227;  State  v.  Homes,  17  Mo.  379,  57  Am,  Dec. 
!69 

It  Is  not  larceny  tor  a  person  to  take  property 
by  the  direction  or  with  the  consent  of  one  who  he 
believes  to  be  the  owner,  but  who  U  not.  State  v, 
Matthews,  20  Mo.  55.  See  Mpa^  v.  State.  25  Neb. 
444. 
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erty  under  a  bona  fide  claim  of  ownership  or 
right,  however  unfounded  the  claim  may  be 
in  law.^®^ 
328.  intent  to  Deprive  the  Owner  of  His  Property. 

(a)  In  General, — Even  when  there  is  a 
fraudulent  intent,  and  the  trespasser  knows 
that  the  property  belongs  to  another,  the  tak- 
ing is  noc  necessarily  larceny.  There  must, 
in  addition  to  this,  be  an  intent  to  deprive 
the  owner  of  his  proj)erty,  and  to  deprive 
him  of  it  pernianentlif.^^^     It  is  not  larceny, 


'»-•  Rex  V.  Hall,  3  Car.  &  P.  409.  Beale's  Cas.  281; 
Rex  V.  Jackson,  1  Mood.  C.  C.  119:  Reg.  v.  Wade, 
11  Cox,  C.  C.  549;  State  v.  Homes.  17  Mo.  379,  57 
Am.  Dec.  269;  People  v.  Schultz.  71  Mich.  315; 
Phelps  V.  People,  55  III.  334;  Baker  v.  State,  17 
Fla.  406;  State  v.  Leicham.  41  Wis.  565;  State  v. 
Barrackmore,  47  Iowa.  084;  Ross  v.  Com.  (Ky.) 
20  S.  W.  214;  Winn  v.  State,  17  Tex.  App.  284. 

Of  course  the  claim  must  be  bona  fide.  See  Mc- 
Daniel  v.  State,  8  Smedes  &  M.  (Miss.)  401,  418; 
People  V.  Long,  50  Mich.  249. 

loiRex  V.  Crump.  1  Car.  &  P.  658,  Beale's  Cas. 
685;  Rex  v.  Dickinson,  Russ.  &  R.  420,  Beale's 
Cas.  684;  Reg.  v.  Holloway,  2  Car.  &  K.  942,  1  Den. 
C.  C.  370,  3  Cox.  C.  C.  241.  Beale's  Cas.  692;  State 
V.  South.  28  N.  J.  Law.  28,  75  Am.  Dec.  250;  State 
V  York,  5  Harr.  (Del.)  493;  Witt  v.  State,  9  Mo. 
671;  Johnson  v.  State,  36  Tex.  375;  State  v.  Self, 
1  Bay  (S.  C.)  242;  Keety  v.  State.  14  Ind.  36. 
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therefore,  to  take  another's  property  in  jeat 
or  from  idle  curiosit.v,  intciidiiig  to  return  it, 
tliougli  such  a  taking  is  wroiififnl  ami  a  tres- 
pass.'"^ Xor  is  it  lai-ceiiy  to  tiike  another's 
projtcrty  with  intent  to  nso  or  keep  it  Icm- 
porarUij,  ami  tlien  return  it  fir  pnt  it  where 
it  will  reach  the  owner's  ])osscssion  again.^*" 

■"Reg.  V.  Ooilfrey,  8  Car.  &  P.  563;  Devlne  v. 
People,  20  Hun  IN.  ¥.)  QS:  Johnsoa  v.  State,  .')6 
Tex.  375. 

i»:  Thus,  It  IiaB  repeatedly  been  held  that  It  is 
not  larceny  to  take  another's  horse,  when  the  in- 
tent is  merely  to  ride  it  some  distance,  and  then 
return  Jt,  or  abandon  it  at  such  a  place  that  It  will 
return,  or  be  recaptured  by  the  owner.  Rex  v. 
Phlllppa,  2  Bast,  P.  C.  662;  Rex  v.  Crump.  1  Car.  & 
P.  658,  Beale'B  Caa.  fiSo;  Dove  v.  State,  37  Ark. 
261;  State  v.  York.  5  Harr.  (Del.)  493;  Umphrey  v. 
State,  63  Ind.  223;  Johnson  v.  State.  36  Tex.  D75; 
Schultz  V.  State.  30  Tex.  App.  94;  State  v.  Self.  1 
Bay  fS.  C.)  242. 

Many  other  iUnBtratlons  of  this  principle  are  to 
be  found  in  the  reports.  Thus,  in  Res  v.  Dickin- 
son, Ru8B.  £  R.  420.  Beale's  Cas.  634,  it  was  held 
that  a  man  was  not  guilty  of  larceny  In  taking  a 
iglrrs  bonnet  and  other  articles  of  apparel,  where 
he  did  80  merely  tor  the  purpose  of  inducing  her 
to  come  to  a  hay  mow,  so  that  be  could  have  Inter- 
course with  her.  There  was  a  like  decision  In 
Cain  V.  State,  21  Tex.  App.  6G2.  where  the  accused 
had  taken  a  woman's  jewelry,  not  with  intent  to 
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These  cases  must  be  distinguished  from 
cases  in  which  there  is  no  intent  to  return  the 
property  when  it  is  taken.  If  property  is 
taken  with  the  felonious  intent,  its  subse- 
quent return  to  the  owner,  or  its  abandon- 
ment and  recovery  bv  him,  does  not  make 

his  offense  anv  the  less  larcenv.^®^ 

•  « 

(b)  Dealing  in  a  Way  Likely  to  Deprive 
the  Owner  of  His  Property. — Since  a  man 
is  presumed  to  have  intended  the  natural 
consequences  of  his  acts,  it  may  well  be  in- 
ferred that  one  who  has  taken  another's  prop- 
erty intended  to  deprive  him  of  it  perma- 
nently, if  he  so  disposed  of  it  or  dealt  with 
it  that  as  a  nf^tnral  consequence  the  owner 
would  be  so  deprived  of  it.     Thus    it    has 


deprive  her  of  it  permanently,  but  to  prevent  her 
from  going  out  to  a  place  of  amusement. 

See,  also,  Wilson  v.  State,  18  Tex.  App.  270,  61 
Am.  Rep.  309,  where  it  was  held  that  the  accused, 
who  had  broken  into  a  shop,  and  taken  a  brace 
therefrom  with  intent  to  use  it  to  break  into  a 
house,  and  then  leave  it,  which  they  did,  were  not 
guilty  of  larceny.  And  see  State  v.  Gilmer,  97  N. 
C.  429,  where  it  was  held  that  to  take  property 
from  an  intoxicated  person  with  intent  merely  to 
take  care  of  it  for  him  was  not  larceny. 

100  See  State  v.  Davis,  38  N.  J.  Law,  176,  20  Am. 
Rep.  307.     And  see  ante,  §  66. 
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been  held  that  if  one  takes  another's  prop- 
erty without  Ilia  consent,  and  abamlona  it  at 
a  place  from  which  it  is  not  likely  to  be  re- 
tnrned  tn  the  owner  or  recajjlured  liy  him,  ir 
may  be  inferred  that  ho  intended  to  deprive 
the  owner  of  it  permanently,  tliongh  he  may 
testify  that  he  only  intended  to  use  it  tem^ 
porarily.^*'  The  presnnijition,  of  eonrse,  is 
one  of  fact,  and  not  of  law,  an<l  is  subject 
rii  rebuttal. 

(c)  lutent  to  Sell  lo  Owner  or  to  Beturn 
for  Reward.- — When  it  is  said  that  there 
must  be  an  intent  to  deprive  the  owner  per- 
manently of  his  property,  it  \a  not  meant 
that  the  intent  must  nceessarily  he  to  keep  the 
s|>ecific  property  from  him.  It  is  sufficient 
if  the  intent  he  to  deprive  him  of  its  value 
or  a  part  of  its  value.""  For  example,  it 
has   heen    held    larceny   to   take   a    railroad 

1"  Seo  Statp  r.  Wai-d,  19  Nov.  297;  Reg.  v.  Tre- 
Wlcock.  7  Cox.  C.  C.  408.  Beale's  CftS.  688;  Reg,  v. 
Hall  3  Cox,  C,  C.  245.  Bpalc's  Cas,  696;  and  cases 
cited  In  the  notfig  following, 

i!n"When  a  person  takps  property  of  another 
with  Intent  to  deprtvn  tlie  owner  of  a  portion  of 
the  property  taken,  or  of  its  value,  such  Intent  Is 
felonious,  and  the  taking  Is  larceny,"  Cora.  v. 
Mason,  105  Mass.  163,  7  Am,  Rep.  607. 
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ticket  with  intent  to  use  it  for  n  ionniev. 
thoni^li  l)v  suoli  use  the  rnilrond  (M)nii>aiiv  jx^t*^ 
possession  of  tlio  ticket  ai^jiin.^'*'^  T\\o  same 
is  true  where  tlie  intent  is  to  sell  the  prop- 
erty hack  to  the  owner  as  the  pro])erty  of  the 
taker  or  of  some  third  person/'^*'^  or  to  return 
it  only  on  the  payment  of  an  expected  re- 
ward.^^*  Some  of  tlie  decisions  seem  to  bo 
at  variance  with  this  doetrine,  bnt  it  is  sup- 
ported by  the  great  weight  of  authority.-^- 


if^oRog.  V.  Beo'^ham.  r>  Cox.  C.  C.  181,  Beale's 
Cas.  697. 

2o^»Reg.  V.  Hall,  3  Cox,  C.  C.  245.  Roale's  Cas. 
696:  Com.  v.  Mason.  10r>  Mass.  16:^.  7  Am.  Rep. 
507.    And  see  Reg.  v.  Manning.  6    Cox.  C.  C.  86. 

•-'»!  Reg.  V.  Spurgeon.  2  Cox.  C.  C.  102.  Reale's 
Cas.  685;  Rf^g.  v.  Peters.  1  Car.  &  K.  24.^:  Reg.  v. 
O'Donnell,  7  Cox,  C.  C.  ^37:  Rerry  v.  State.  31  Ohio 
St.  219,  27  Am.  Rep.  506;  Com.  v.  Mason,  105  Mass. 
163,  7  Am.  Rep.  507.  Compare  Reg.  v.  Gardner,  9 
Cox.  C.  C.  253,  Beales  Cas.  {)i<CK 

-'<•-•  In  Reg.  V.  Holloway,  1  Don.  C.  C.  370.  3  Cox, 
C.  C.  241.  2  Car.  &  K.  942,  Bealos  Cas.  692.  the  ac- 
cnsed  was  indicted  for  the  larceny  of  some  dressed 
skins  of  leather.  A  special  verdict  was  returned, 
showing  that  he  took  the  skins,  not  with  intent  to 
sell  or  dispose  of  them,  bnt  to  bring  them  in  and 
charge  them  as  his  own  work,  and  get  paid  by  his 
master  for  them.  The  skins  had  be<^n  dressed  by 
another  workman,  and  not  by  the  accnsed.     It  was 
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(rf)  Intent  la  Pawn. — If  a  man  takts  jin- 
otlior's  gcKxIa  witli  intent  to  ]niw(i  thciii,  and 
does  so,  lio  IB  clearly  guilty  of  larceny  if  he 
does  not  iiiten'd  to  redeem  and  retnrn  tlicni.-*'* 
And  lie  is  giiilty  even  if  ht  does  intend  to 
redeem  and  return  them,  if  he  does  not  show 
ability  to  do  so,  or  at  least  a  fair  and  rea- 
sonable expectation  of  ability.^"*  If  be 
shows  such  ability  or  expectation,  it  eeeras 
that  he  is  not  guilty.^"'' 

(e)  Intent  to  ApjAy  in  Payment  of  Debt. 
—To  take  another's  property  with  intent  to 
apply  it  in  payment  of  a  debt  due  from  him 
is  larceny.*"* 

held  not  to  be  larceny.  This  cast'  has  been 
doubted  and  disapproved  io  later  cases,  both  In 
England  and  In  this  country,  and  perhaps  would 
not  now  be  followed.  See  Keg.  v.  Poole,  1  Dears, 
&  B.  C.  C.  347;  Foit  v.  State,  82  Ala.  50;  Berry  v. 
State.  3)   Ohio  St.  219,  27  Am.  Rep.  nOii. 

^J"!  State  V,  Lindenthali.  5  Riih.  IS.  C.)  237.  67 
Am.  Dec,  743. 

::"«Ree.  V.  Phelheon,  'J  Car.  &  P.  552;  Reg.  v. 
Trebilco<>k,  7  Cox,  C.  C.  408.  Beaie's  Cas.  688. 

2-i  Reg.  V,  Wright.  S  Car.  &  P.  Bri4.  note.  But 
see  Reg.  v.  Trebilcoch.  supra. 

iOBCom.  V.  Stebbina.  8  Gray  (Mass.)  492;  Qet- 
tlnger  v.  State.  13  Neb.  30S. 
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329.  Effect  of  Custom. 

As  we  have  seen  in  a  previous  section,  cus- 
tom cannot  justify  an  act  which,  in  the  ab- 
sence of  custom,  would  be  a  crime.  A  per- 
son, therefore,  wlio  takes  another's  property 
without  his  consent,  knowing  that  it  belongs 
to  the  other,  and  intending  to  deprive  him  of 
it  permanently,  is  guilty  of  larceny,  notwith- 
standing a  custom  in  the  community  to  take 
property  under  similar  circumstances.^^' 

330.  Lucri  Causa. 

Some  of  the  courts  have  held  that  to  con- 
stitute larceny  there  must  be  what  is  tech- 
nically called  ''lucri  causa/' — that  is,  ex- 
pectation of  gain  or  benefit  to  the  thief ;  and 
that  it  is  not  enough  that  he  fraudulently 
intends  to  deprive  the  owner  of  his  proj)- 
erty.^^**     According  to  this  view,  it  has  been 


-iOTThus.  in  Lancaster  v.  State,  3  Cold.  (Tenn.) 
340,  91  Am.  Dec.  288,  it  was  held  that  a  taking  of 
property  was  none  the  less  larceny  because  of  a 
prevalent  opinion  in  the  cominiinity,  and  a  custom 
based  thereon,  applicable  to  the  taking  in  ques- 
tion, that  a  contending  party  in  the  Civil  War  had 
a  right  to  reimburse  itself  for  losses  occasioned  by 
the  other.  And  see  ante.  §  84.  and  cases  there 
cited. 

208  2  East,  P.  C.  553:  Reg.  v.  Godfrey,  8  Car.  &  P. 
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Wd  that  merely  to  kill  an  auinial  aud  throw 
'^  into  a  ditch,  or  to  take  a  wagon  and  break 

« 

^^  to  pieces,  merely  for  the  purpose  of  in- 
J^ring  the  owner,  and  not  to  benefit  the  tres- 
passer, is  not  larceny,  but  merely  malicious 
Mischief, — a  misdemeanor.^^® 

This  doctrine,  however,  is  not  sustained  by 
^fce  weight  of  authority.  Most  of  the  courts 
"^old  that  a  lucri  cau^a  is  not  necc^ssary,  but 
^lat  a  fraudulent  intent  to  deprive  the  owner 
^^rmanently  of  his  property  is  all  that  is  re- 
^uired.^^^  Even  where  a  lucri  causa  is  re- 
garded us  necessary,  there  need  not  be  expec- 

563;  U.  S.  V.  Durkee,  1  McAH.  196.  Fed.  Cas.  No. 
15,009. 

East  defined  larceny  as  "the  fraudulent  or 
wrongful  taking  and  carrying  away  by  any  person 
of  the  mere  personal  goods  of  another,  from  any 
place,  with  a  felonious  intent  to  convert  them  to 
his  (the  taker's)  own  use,  and  make  them  his  own 
property,  without  the  consent  of  the  owner."  2 
East,  P.  C.  524. 

2o»  See  the  cases  above  cited. 

210  state  V.  Ryan,  12  Nev.  401.  28  Am.  Rep.  802; 
State  V.  Wellman,  34  Minn.  221;  Delk  v.  State,  63 
Miss.  77,  60  Am.  Rep.  46  (overruling  McDaniel  v. 
State,  8  Smedes  &  M.  401.  418);  Williams  v.  State. 
52  Ala.  411  (overruling  State  v.  Hawkins.  8  Port. 
(Ala.)  461,  33  Am.  Dec.  294);  Dignowitty  v.  State, 
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tiition  of  pecuniary  gain.      Any  benefit  or  ad- 
vantage is  sufficient.''^ ^^ 
331.  Taking  by  General  from  Special  Owner. 

It  has  been  shown  in  a  previous  section 
that  the  person  having  the  general  property 
in  goods  may  be  guilty  of  larceny  in  takiug 
them  from  the  possession  of  one  who  has  a 
special  property  in  them.  For  example,  the 
owner  of  goods  which  have  been  mortgaged 
or  pledged  or  taken  by  an  officer  on  execution 
may  conmiit  larceny  in  taking  them  from 
the  mortgagee  or  the  officer.^  ^-     In  these  as 

17  Tex.  521,  67  Am.  Dec.  670;  Jordan  v.  Com.,  25 
Grat.  (Va.)  943.  There  are  a  number  of  EngUsh 
cases  to  the  same  effect. 

Thus,  in  Reg.  v.  Privett,  2  Car.  &  K.  114,  it  was 
held  larceny  for  a  servant  to  clandestinely  take  his 
master's  oats,  though  he  did  so  to  give  them  to  his 
master's  horses,  and  though  he  was  not  answer- 
able for  the  condition  of  the  horses.  See,  to  the 
same  effect,  Reg.  v.  Ilandley,  Car.  &  M.  547;  Rex 
V.  Morfit,  Russ.  &  R.  307,  Beale's  Cas.  683.  And 
in  Reg.  v.  Jones,  2  Car.  &  K.  236,  1  Den.  C.  C.  188, 
it  was  held  larceny  to  take  and  burn  a  letter  ad- 
dressed to  another.  See,  also.  Rex  v.  Cabbage, 
Russ.  &  R.  292,  Beale's  Cas.  682;  Wynn's  Case,  1 
Den.  C.  C.  365. 

211  See  Reg.  v.  Jones,  2  Car.  &  K.  236,  1  Den.  C. 
C.  188. 

212  Ante.  §  313b. 
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in  other  cases  the  taking  must  be  with  felo- 
nious intent.  It  muat  be  fraudulent  and  with 
intent  to  charge  the  special  owner  with  their 
value,*'^  It  is  not  larceny  if  the  goods  are 
taken  under  a  bona  fide  claim  of  right,  how- 
ever unfounded.*'* 

332.  Concurrence  of  Intent  and  Treipaie  and  As- 

Aa  we  have  already  seen  at  some  length,  a 
taking  of  the  property  by  a  trespass  and  an 
asportation  are  essential  ingredients  of  lar- 
ceny. Both  of  these  ingredients  must  be  ac- 
companied by  the  felonious  intent^"' 

333.  Change  of  Intent. 

When  a  man  has  taken  and  carried  away 
property  with  the  requisite  felonious  intent, 
the  larceny  is  complete,  and  his  guilt  at- 
taches, lu  the  absence  of  statutory  pro- 
visions, the  fact  that  he  subsequently  changes 
his  mind  and  returns  the  property,  or  aban- 

i>«  Res  V.  WllklnBon.  Ruhb.  A  R.  470.  Beale'B 
Ca8.  674;  Adams  v.  SUte,  45  N.  J.  Law.  448. 
Beale's  Cae.  679;  Palmer  v.  People,  10  Wend.  (N. 
Y.)  lS5i  People  v.  Stone,  16  Cat.  369;  People  v. 
Thompson,  34  Cal.  671;  People  \.  Long,  50  Mich, 
249;  People  v.  Schultz,  71  Mich.  315. 

i>«  See  tbe  cases  above  cited. 

ii^)  Ante.  II  316,  317(S).  318,  320. 
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dons  it  so  that  it  is  recovered  by  the  ownerj 
or  pays  for  it,  will  not  make  him  any  the 
guilty.^^^     But,  of  course,  the  fact  that  the 
property  is  returned  or  abandoned  may 
considered  as  evidence  in  determining  the  in — 
tent  with  which  it  was  taken. 

(F)  Qrand  and   Petit  Larceny. 

334.  In  General.     By  the  statute  of  Weetminetef 
I.  c.  15,  larceny  was  divided  into  "grand"  and  "pet- 
it"  larceny.     It   was   made   grand    larceny   wher^ 
the  value  of  the  property  exceeded  twelve  pence^ 
and  petit  larceny  where  the  property  was  of  tha^ 
value  or  less.     In  this  country  there  are  statutes 
in  some  states  making  such  a  distinction,  but  dif- 
fering from  the  statute  of  Westminster  and  from 
each  other  with  respect  to  value.     Both  grand  and 
petit    larceny    were   felonies    under   this    statute^ 
but  under  our  statutes  petit  larceny  is  generally  m 
misdemeanor  only. 

The  Distinction  is  Statutory. — It  has  been. 

said  by  an  eminent  writer,  and  in  some  of  the 

cases,  that  at  common  law  larceny  is  divided 

into  grand  and  petit  larceny;  ^^"    but  this  is 

not  true  if  it  is  intended  to  refer  to  the  com- 

216  state  V.  Davis,  38  N.  J.  Law,  176.  20  Am.  Rep. 
367;  ante,  §§  66,  325.  In  some  states  it  is  express- 
ly provided  by  statute  that  the  voluntary  return  of 
stolen  property  shall  mitigate  the  offense,  and  ren* 
der  the  thief  liable  to  a  less  severe  punishment. 

217  1   Whart.  Crim.   Law    (10th  Ed.)    862a;     Bx 
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mon  law  of  England.  The  distinction  is 
based  iijion  the  statute  of  Westminster  I. 
c.  15,  above  mentioned.^'*  The  distinction 
has  been  abolished  in  EnglatKL^'"  In  this 
country  the  statute  of  Westminster  is  a  part 
of  our  common  law,  except  where  it  has  been 
superseded  by  our  own  statutes. ^^^  In  some 
states  no  such  distinction  is  made.  In  others 
it  is  expressly  declared  by  statutes  varj'ag 
to  some  extent,  as  above  stated,  from  the  stat- 
ute of  \Ye9tminstcr,  and  from  each  other, 
with  respect  to  the  value  of  the  property.*" 
In  some  states  the  stealing  of  particular 
kinds  of  property, — as  a  horse,  for  example, 
— and  the  stealing  from  the  person  of  an- 
other, or  in  a  dwelling  house,  etc.,  is  made 

parte  Bell,  19  Fla.  608;  State  t.  Gray.  14  Rich.  (S. 
C.)  174. 

SIS  1  Hale.  P.  C.  530.  And  eee  1  Hawh.  p.  C.  c. 
33.  B34:  2  Bast,  P.  C.  736. 

ii»By  7  &  8  Geo.  IV.  c.  29;  24  &  26  Vict.  c.  9fi. 
H. 

110  S«e  State  v.  Gray,  14  Rlcb.  (S.  C.)  174. 

111  TbuB,  In  Virginia,  the  value,  to  constitute 
"grand,"  as  dlBUngulshed   from   "petit,"   larceny, 

must  be  over  | .    In  California,   It  must   be 

over  150.  Pen.  Code,  IS  487,  488.  In  Soutb  Caro- 
lina, it  muBt  be  120.  or  more.    Crlm.  St.  5  160. 
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grand  larceny,  sometimes  without  regard 
the  value  of  the  property.^-^ 

The  elements  of  petit  larceny  are  j 
cisely  the  same  as  the  elements  of  grand  ] 
ceny,  except  with  respect  t^  the  vahie  of 
property.  ^Wherever  an  offense  wo 
amount  to  grand  larceny,  if  the  thing  sto 
were  above  the  value  of  twelve  pence 
other  value,  according  to  the  particular  si 
ute),  it  is  petit  larceny  if  it  be  but  of  t 
value,  or  under."  ^^^ 

335.  Determination  of  Value. 

In  ordinary  cases  there  is  no  difficulty 
ascertaining  the  value  of  property  for 
purpose  of  determining  whether  larceny 
grand  or  petit  larceny,  but  difficult  questi* 
have  arisen  in  some  cases.  The  inqu 
should  be  as  to  the  market  value,  if  the  pr 
erty  has  a  market  value,  and  not  the  va 
to  the  owner.^^*  Where  there  is  no  mar 
value,  the  valuation  should  be  a  reasona 
one.^^* 


222  Pen    Code  Cal.  §  487;   Crim.  St.  S.  C.  §  : 
See  State  v.  Spurgin,  1  McCord  (S.  C.)  252. 
228  1  Hawk.  P.  C.  c.  33,  §  34. 
224  State  V.  Doepke,  68  Mo.  208,  30  Am.  Rep. 
22B2  Bast,  P.  C.  736;  State  v.  Doepke,  supra. 
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If  two  persons  stole  goods  above  the  value 
of  twelve  pence  from  tlie  same  person  at  the 
same  time  it  was  held  to  be  grand  larceny 
in  both,*-"  but  it  was  otherwise  if  the  acta 
of  each  were  several  at  several  times,  and 
the  goods  taken  at  each  time  were  of  the 
valne  of  twelve  pence  or  under. ^^'^  And  if  a 
person  stole  goods  at  different  times,  so  that 
the  larcenies  were  separate  and  distinct  acts, 
even  though  from  the  same  jierson,  he  was 
held  not  to  be  guilty  of  grand  larceny  if  the 
proj)erty  taken  at  any  one  time  was  not  above 
the  value  of  twelve  pence,  though  all  the 
property  might  lie  above  that  value.*** 
336.  Felony  or  Mrademeanor. 

Undpr  the  statute  of  Westminster,  both 
grand  larceny  and  petit  larceny  were  fel- 
onies, though  petit  larcenies  were  not  so  se- 
verely punished. ^^*  In  this  country,  where 
the  statutes  make  such  a  distinction,  petit 
larceny  is  ftenerallv  a  mindemeanor  onlv.*^** 


IK  2  Elast.  P.  C.  740:  ]  Hale.  P.  C.  530. 
«T  2  EMt,  P.  C.  740;  1  Hale.  P.  C.  530. 
:--2  Bast.  P.  C.  740;   Res  v.  Petile,  1  Leach,  C, 
C.  294.     Compare  1  Hale,  P.  C.  530.  531. 
!i»l  Hale,  P.  C.  630;  1  Hawk.  P,  C,  c,  33,  S  36: 
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(G)  Compound  Larcenies. 
337.  Definition. — Compound    larceny    is    larceny 
committed     under     certain     aggravating     circum^ 
stances,  by  reason  of  wliich  it  is  punislied  mor^ 
severely  than  simple  larceny.     Thus — 

1.  At   common    law,    robbery    is   a   compouncB 

larceny, — a  felonious  taking  and  carryinsp 
away  of  the  property  of  another  from  hi^ 
person  or  in  his  presence,  by  violence  or* 
by  putting  him  in  fear. 

2.  By  statute  in  most  jurisdictions  larceny  un^ — 

der  certain  circumstances  is  made  a  com — 
pound  larceny.  The  principal  statutory 
compound  larcenies  are: 

(a)  Larceny    from    the    person    of    another^ 

not  by  violence  or  putting  in  fear. 

(b)  Larceny    from    particular    places,    as   ^ 

dwelling    house,    house,    shop,    vessel^ 
etc.,   not   accompanied   by   a   breakinjp 
and  entry  with   intent  to  steal,  as  iim 
burglary. 

2  East,  P.  C.  736;  4  Bl.  Comm.  229;  Drennan  v- 
People,  10  Mich.  169;  Ward  v  People.  3  Hill  (N- 
Y.)  396. 

In  England,  after  the  statute  of  Westminster - 
the  punishment  for  grand  larceny  was  death  and 
forfeiture  of  goods,  subject  to  the  benefit  of  clergy - 
The  punishment  for  petit  larceny  was  forfeiture 
of  goods  and  whipping,  or  some  other  corporal 
punishment  less  than  death.     1  Hale,  P.  C.  530. 

^30  See  State  v.  Setter,  57  Conn.  466. 

In  New  York  petit  larceny  is  a  misdemeanor- 
Pen.  Code,  §  535;  People  v.  Finn,  87  N.  Y.  533. 

In    North    Carolina,    the    distinction    between 
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The  only  common-law  compound  larceny 
is  robbery.  If  larceny  ia  committed  by  steal- 
ing from  the  person  or  in  the  proBence  of 
another,  and  is  accomplished  by  violence  or 
by  putting  him  in  fear,  it  becomes  robbery, 
and  not  merely  larceny.  Robbery  is  treated 
and  punished  as  a  distinct  felony,  and  will 
therefore  be  considered  separately  in  another 
place."* 
339.  Larceny  from  th«  Person. 

(fl)  Statutes  Requiring  a  Private  Steal- 
ing.— The  English  statute  of  8  Eliz.  c.  4, 
§  2,  deprived  of  the  benefit  of  clergy,  to 
which  simple  larceny  was  subject,  the  felo- 
nious taking  of  money,  goods,  or  chattels 
"from  the  person  of  any  other,  privily,  mlh- 
out  his  knowledge,"  in  any  place  whatso- 
ever.***   And  there  are  some  statutes  in  this 

Krand  and  petit  larceny  has  been  abolisbed,  and 
all  larceoy  has  been  reduced  to  the  grade  of  petit 
larcenr.  See  State  t.  Oaston.  73  N.  C.  93,  21  Am. 
Rep.  459;  State  v.  Stroud.  95  N.  C.  e2S. 

"I  Post,  i  370. 

":  Ab  tblB  Btatnte  did  not  create  a  new  offense, 
but  merely  deprived  a  person  convicted  of  larceny 
from  tbe  person  of  the  benefit  of  clergy,  and  as 
petit  larcen7  did  not  stand  In  need  of  the  benefit 
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country  punishing  larceny  under  such  cir- 
cumstances as  a  distinct  criine.^^®  A  taking 
from  the  person  of  another  openly,  and  with 
his  knowledge,  is  not  within  such  a  stat- 
ute.^^*  A  sudden  snatching  of  property, 
where  there  is  no  such  resistance  and  violence 
as  is  necessary  to  establish  robbery ,^^^  is  a 
private  or  secret  taking,  within  the  meaning 
of  the  statute.^'^ 

(6)  Statutes  not  Requiring  a  Private 
Taking. — The  present  English  statute  omits 
the  words  "privily,  without  his  knowledge," 

of  clergy,  it  was  considered  that  the  statute  did 
not  apply  to  petit  larceny  from  the  person.  4  Bl. 
Comm.  241 ;  1  Hale,  P.  C.  529 ;  2  East,  P.  C.  701. 

This  reasoning  does  not  apply  to  our  statutes, 
though  they  sometimes  do  require  that  the  prop- 
erty shall  be  of  a  certain  value,  or  over.  See  Code 
Va.  1887,  §  3707,  as  amended  in  1893-94  (Supp. 
1898.  §  3707). 

288  See  Pen.  Code  Ga.  §  175 ;  Pen.  Code  Tex.  arts. 
879,  880. 

284  Brown's  Case,  2  East,  P.  C.  702.  And  see 
Panning  v.  State,  66  Ga.  167;  Woodard  v.  State,  9 
Tex.  App.  412. 

23.1  Post,  §  374. 

230  Steward's  Case,  2  East,  P.  C.  702;  Danby'a 
Case.  Id;  Reg.  v.  Walls.  2  Car.  &  K.  214;  Fanning 
V.  State.  66  Ga.  1 67. 


OFFENCES  AGAINST  PROPERTY         761 

found  in  the  statute  of  Elizabeth,  and  pun- 
ishes generally  a  stealing  "from  the  person" 
of  another;  and  the  same  is  true  of  most 
of  the  statutes  in  this  country.^^'^  Under 
these  statutes  it  is  not  necessary  that  the 
property  be  stolen  secretly  and  without  the 
other's  knowledge,  but  the  offense  is  commit- 
ted when  the  taking  is  open  and  with  his 
knowledge.^^® 

(c)  Taking  ''from  the  Person," — The  stat- 
utes expressly  require  that  the  taking  shall 
be  "from  the  person,"  but,  except  where  it  is 
otherwise   expressly  provided,^^®   the   prop- 

ziTSee  24  &  25  Vict.  c.  96,  §  40;  Code  Va.  1887, 
§  3707,  as  amended  in  1893-94  (Supp.  1898,  §  3707). 

^38  Rex  V.  Francis,  2  Strange,  1015,  Beale's  Gas, 
699;  Com.  v.  Dimond,  3  Cush.  (Mass.)  235;  John- 
son V.  Com..  24  Grat.  (Va.)  555. 

Bishop  cites  Moye  v.  State,  65  6a.  754,  as  hold- 
ing that  such  a  statute  contemplates  a  secret  tak- 
ing without  the  knowledge  of  the  owner;  hut  he 
evidently  failed  to  examine  the  statute  under 
which  that  case  was  decided.  The  Georgia  stat- 
ute does  not  appear  in  the  report  of  the  case,  but 
an  examination  of  it  would  have  shown  that,  like 
the  statute  of  Elizabeth,  it  in  terms  punishes  lar- 
ceny from  the  person  of  another  "privately,  and 
without  his  knowledge."     Pen.  Code  Ga.  §  175. 

28»  By  express  provision  of  the  Texas  statute, 
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erty  need  not  be  attached  to  the  person,  or 
actually  on  the  person,  but  it  is  sufficient  if 
it  be  at  the  time  under  the  protection  of  the 
person.^^^  It  must  be  under  the  protection 
of  the  person,  and  it  is  not  always  enough  to 
show  that  it  was  in  his  presence.  Thus, 
where  a  man  went  to  bed  with  a  prostitute, 
leaving  his  watch  in  his  hat  on  the  table, 

the  taking  must  be  actuaUy  from  the  person,  and 
a  taking  of  property  in  the  mere  presence  of  the 
owner  is  not  enough  Pen.  Code  Tex.  art.  880; 
Woodard  v.  State,  9  Tex.  App.  412. 

240  It  was  so  held  in  Reg.  v.  Selway,  8  Cox,  C. 
C.  235,  Beale's  Cas.  700,  under  the  English  statute 
punishing  larceny  "from  the  person."  In  this 
case,  it  appeared  that  the  prosecutor,  who  was 
paralyzed,  received,  while  sitting  on  a  sofa  in  his 
room,  a  violent  blow  on  the  head  from  one  of  the 
defendants,  while  the  other  went  to  a  cupboard  in 
the  same  room,  and  stole  a  cash  box  therefrom. 
It  was  held  that  it  was  a  question  for  the  jury 
whether  the  cash  box  was  at  the  time  under  the 
protection  of  the  prosecutor,  and  that,  if  so,  a 
charge  of  stealing  from  the  person  would  be  sus- 
tained. 

See,  also,  Rex  v.  Francis,  2  Strange,  1015, 
Beale's  Cas.  G99,  where  it  was  held  that  a  taking 
of  property  in  the  presence  of  the  owner  (the  prop- 
erty having  been  knocked  from  his  hand,  and 
taken  by  the  accused  from  the  groimd)  was,  in 
point  of  law,  a  taking  from  the  person. 
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and  the  woman  stole  the  watch  while  he  was 
asleep,  it  was  held  not  to  be  larceny  from  the 
person,  bnt  larceny  in  the  dwelling  honse.^*^ 
{d)  Persons  Drunken  or  Asleep. — It  has 
been  contended  that  the  statutes  contemplate 
a  taking  from  the  care  of  a  person,  and  that 
the  offense,  therefore,  cannot  be  committed 
from  one  who  is  asleep  or  drunken  to  insensi- 
bility, as  such  a  person  is  incapable  of  exer- 
cising care;  and  some  of  the  earlier  cases 
were  in  favor  of  this  view.^^^  No  such  doc- 
trine, however,  is  now  recognized,  but  it  is 
held  that  the  offense  may  be  committed  as 
well  when  the  victim  is  asleep  or  drunk  as 
when  he  is  awake  and  sober.^^^  A  watch  in 
the  pocket  of  a  sleeping  or  drunken  man  is 
certainly  under  the  protection  of  his  per- 
son. In  the  English  cases  it  has  been  held 
that  a  j>erson  who  is  asleep  or  drunk  may  be 

^♦1  Rex  V.  Hamilton.  8  Car.  &  P.  49.     See,  to  the 
same  effect,  Com.  v.  Smith,  111  Mass.  429. 

242  See  2  East,  P.  C.  703,  704;  Rex  v.  Hamilton, 
8  Car.  &  P.  49. 

-*3  See  Branny's  Case,  1  Leach.  C.  C.  241,  note, 
where  the  victim  was  drunk;  and  Thompson's 
Case,  1  Leach,  C.  C.  443,  2  East.  P.  C.  705;  Willan's 
Case,  1  Leach.  C.  C.  495,  2  East,  P.  C.  705. 
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within  the  protection  of  the  statute,^*'*  but 
some  of  the  judges  have  held  that  the  statute 
does  not  apply  where  the  victim  has  volun- 
tarily become  drunk,  without  being  induced 
to  do  so  bv  the  craft  or  cunninii:  of  the  ae- 
cused.^**^ 

(e)  A  s  pari  alio  n. — To  const  inui*  hirccny 
from  the  person,  there  must  be  some  asporta- 
tion, as  in  the  case  of  simple  larceny  and 
robbery,  unless  the  statute,  as  in  Texas,  ex- 
pressly declares  that  an  tisi)ortation  is  not 
necessarv.-^^ 


2**  See  the  cases  cited  in  the  note  preceding. 

:i*5  Rex  V.  Gribble,  1  Leach.  C.  C.  240,  2  East,  P. 
C.  706;  Rex  v.  Kennedy,  2  Leach,  C.  C.  788,  2  East, 
P.  C.  706. 

These  cases  were  decided  on  the  ground  that 
the  statute  "was  intended  to  protect  the  property 
which  persons,  by  proper  vigilance  and  caution, 
should  not  be  enabled  to  secure,"  and  that  "it  did 
not  extend  to  persons  who,  by  intoxication,  had 
exposed  themselves  to  the  dangers  of  depredation, 
by  destroying  those  facnltit^s  of  the  mind  by  the 
exercise  of  which  the  larceny  might  probably  be 
prevented."    Rex  v.  Gribble.  supra. 

5J+0  The  cases  on  this  point  will  be  found  under 
simple  larceny  and  robbery.  See  ante.  §§  321-325: 
post.  §  370.  et  seq. 

See  Pen.  Code  Tex.  art.  763;  Flynn  v.  State,  42 
Tex.  301. 
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(/)  Intent, — It  is  also  necessary  that 
there  shall  be  a  felonious  intent, —  the  same 
intent  as  in  simple  larceny  at  common  law.^*^ 

(gf)  Robbery  Distinguished.  —  Larceny 
from  the  person  is  distinguished  from  rob- 
bery in  that  in  robbery  the  taking  is  accom- 
plished by  violence  or  by  putting  in  fear, 
while  in  larceny  from  the  person  this  ele- 
ment is  wanting.  If  the  owner  of  property 
resists  an  attempt  to  take  it,  and  the  resist- 
ance is  overcome,  there  is,  as  we  shall  see, 
sufficient  violence  to  make  the  offense  rob- 
bery.^*® And  the  same  is  true  if  there  is  per- 
sonal injury  in  the  taking,  as  where  a  per- 
son is  knocked  down  and  then  robbed,  or  an 
earring  is  torn  from  a  woman's  ear  with  suf- 
ficient violence  to  tear  the  ear.^^®  But  if  a 
person's  pocket  is  picked,  or  property  is  sud- 
denly snatched  from  his  hand,  or  head,  no 
more  force  being  used  than  is  necessary  to 
the  mere  act  of  snatching,  the  offense  is  not 
robbery,  but  larceny  from  the  person.^*^^ 

2*7  Ante.  §  326  et  soq. 
.   -'^"^  Post,  §  370,  et  seq. 
2*8  Id. 

Whether  there  can  bo  a  conviction  of  larceny 
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340.  Larceny  from  Particular  Places. 

(a)  In  GeneraL — At  common  law,  to  steal 
in  a  dwelling  house  or  other  particular  place 
is  merely  simple  larceny,  and  is  not  dis- 
tinguished from  other  simple  larcenies,^*^^  in 
the  absence  of  a  breaking  and  entry  with  in- 
tent to  steal,  which,  as  we  have  seen,  is  bur- 
glary.^^^  The  statute  of  12  Anne,  c.  7,  enact- 
ed in  1713,  ^^^  deprived  of  the  benefit  of 
clergy,  to  which  simple  larceny  was  subject, 
any  person  who  should  feloniously  steal 
money,  goods  or  chattels,  wares  or  merchan- 
dise, of  the  value  of  fprty  shillings  or  more, 
being  in  any  dwelling  house,  or  outhouse 
thel'eunto  belonging,  although  such  house  or 
outhouse  should  not  be  broken,  and  though 

from  the  person  when  the  evidence  shows  a  rob- 
bery win  be  considered  in  another  volume. 

2^.0  Reg.  v.  Walls,  2  Car.  &  K.  214;  Steward's 
Case,  2  East,  P.  C.  702;  Danby's  Case.  Id.;  Fan- 
ning V.  State,  66  Ga.  167. 

251  2  East,  P.  C.  623.  Thus.  East  defines  larceny 
as  the  taking  and  carrying  away  of  the  mere  per- 
sonal goods  of  another  "from  any  place."  etc.  2 
East,  P.  C.  553. 

252  See  post,  §  400. 

253  There  were  also  earlier  statutes  punishing 
larceny  in  particular  places.  See  2  East.  P.  C. 
623  et  seq. 


OFFENCES  AGAINST  PROPERTY         767 

neither  the  owner  nor  any  other  person 
should  be  in  the  house  at  the  time.  This 
statute  has  been  repealed,  but  the  present 
statute  punishes  larceny  in  a  dwelling  house 
as  a  distinct  offense,  and  more  severely  than 
simple  lareeny.^^^  There  are  similar  stat- 
utes in  this  country.  Statutes  have  also  been 
enacted,  both  in  England  and  in  this  country, 
punishing  larceny  in  other  places  than  a 
dwelling  house, — as  from  a  ^*house,"  a 
*'shop,"  a  "warehouse,"  an  "office,"  a  "build- 
ing," a  "vessel,"  etc.^^^ 

(6)  The  Place, — To  bring  a  case  of  lar- 
ceny within  such  a  statute  as  this,  the  place 
must  come  strictly  within  the  terms  of  tho 
statute.  Thus,  it  has  been  held  that  a  statute 
punishing  larceny  in  an  "office"  does  not 
apply  to  larceny  in  the  passenger  room  of  a 
railroad  station,  though  it  adjoins  a  separate 


s-i*  The  statute  of  24  &  25  Vict.  c.  96,  §  60,  pre- 
scribes a  particular  punishment  for  stealing,  "in 
any  dweUing  house,"  any  money,  chattel,  or  val- 
uable security,  to  the  value  in  the  whole  of  £5. 
Section  61  punishes  such  stealing  when  the  thief 
shall,  "by  any  menace  or  threat,  put  any  one  be- 
ing therein  in  bodily  fear." 

a-is  24  &  25  Vict  c.  96,  §§  62-64;  Pen.  Code  Minn. 
§S  417,  418. 
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inclosed  place  where  books  are  kept  and  tick- 
ets sold ;  ^^^  and  a  statute  punishing  larceny 
in  a  ^*house"  does  not  apply  to  larceny  in  a 
tent.^*^^ 

To  come  within  a  statute  punishing  lar- 
ceny in  or  from  a  dwelling  house,  the  house 
must  be  used  and  occupied  as  a  dwelling.  It 
must  be  such  a  house  as  is  the  subject  of 
burglary;  and,  if  it  is  such  a  house,  it  is 
within  the  statute.^^** 


iJ-icConi.  V.  White.  6  Ciish.  (Mass.)  181. 

2-^7  CaUahan  v  State,  41  Tex.  43. 

258  2  East,  P.  C.  643;  Rex  v.  Davis,  2  East,  P.  C. 
499;  Henry  v.  State,  39  Ala.  679.  As  to  what  is 
necessary  to  render  a  house  the  subject  of  bur- 
glary, see  post,  §  401,  et  seq. 

In  People  v.  Horrigan,  68  Mich.  491,  it  was  held 
that  the  statute  applied  where  one  room  in  the 
basement  of  a  house  was  occupied  by  a  man  as  a 
regular  dwelling  place,  though  the  upper  part  was 
used  for  offices.  And  in  State  v.  Leedy,  95  Mo.  76, 
It  was  held  that  a  hotel  in  which  the  keeper  lived 
was  his  dwelling  house,  and  that  one  who  stole 
his  shoes  from  the  office  was  guilty  of  larceny  In 
a  dwelling  house. 

In  State  v.  Clark,  89  Mo.  423,  it  was  held  that  the 
term  "dwelling  house"  did  not  include  a  basement 
or  cellar  with  only  an  outside  door,  used  for  the 
storage  of  ice  and  beer,  though  there  were  rooms 
above   it,   occupied   by   families   as   a   residence, 
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Wheu  a  statute  punishes  larceuy  in  "a 
house,"  or  in  "any  house,"  it  does  not  mean 
u  dwelling  Louse,  but  applies  to  lari'cny  in  a 
store,  or  a  bank,  or  any  otlior  house,  foi" 
whatever  purpose  it  may  be  used,  and  wheth- 
er it  is  occupied  by  any  person  or  not,'** 
JSueh  a  statute  creates  an  offense  against  the 
property,  and  not,  as  in  burglary,  against  the 
habitation.^"" 

To  constitute  larceny  from  a  "storehouse," 
or  "warehouse,"  the  building  must  be  used 
as  a  storehouse,  or  warehouse,  as  the  case 
may  be.  It  is  iiot  enough  that  it  was  built 
for  such  a  purpose.**' 

where  there  was  no  internal  communication  be- 
tween It  and  the  rooms  above,  and  the  tamlllea 
llTlDg  above  had  no  Interest  In  it,  or  control  over 
it.  It  would  be  otherwise  If  the  (amily  living 
above  also  owned  or  used  the  cellar. 

iM  Stanley  v.  State,  GS  Ga.  430.  A  tent  U  not  a 
"house."     See  note  2G7,  supra. 

»D  Simmons  t.  State,  73  Oa.  609,  54  Am.  Rep. 
Ui. 

">  Jefferson  v.  State,  100  Ala.  59. 

A  "warehouse"  Is  a  place  (or  the  reception  and 
storage  of  goods  and  merchandise.  See  Lynch  v. 
Sute.  89  Ala.  IS.  A  cellar  used  for  the  deposit  ol 
goods  Intended  for  removal  and  sale  was  held  a 
"warebouae,"  within  the  meaning  of  an  English 
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(c)  The  Property  must  be  under  the  Pro- 
tection  of  the  House, — Some  of  the  statutes 
punish  larceny  *'in"  the  house,  while  others 
punish  larceny  **from"  the  house;  but  it  has 
been  said  that  they  mean  the  same  thing.^®- 
Under  both  the  property  must  be  under  the 
protection  of  the  house.^*^^  For  this  reason 
it  has  been  held  that  it  is  not  larceny  in  a 
dwelling  house  to  steal  clothes  from  the  rail- 
ing or  banisters  of  a  piazza  attached  to  a 
dwelling  house ;  ^®*  nor  larceny  from  a  house 

statute.  Reg.  v.  Hill,  2  Mood.  &  R.  458.  "A  ware- 
house/' in  the  Kentucky  statute,  was  held  to  mean 
any  house,  not  an  office  or  shop,  in  which  goods, 
wares,  or  merchandise  are  usually  deposited  for 
safe-keeping  or  for  sale,  and  the  term  was  held  to 
include  a  granary  used  for  storage  of  farming  uten- 
sils and  the  like.  Ray  v.  Com.,  12  Bush.  (Ky.)  397. 
And  see  Hagan  v.  State,  52  Ala.  373.  It  Is  not  lar- 
ceny from  a  warehouse  to  take  a  trunk  at  a  rail- 
road station  from  a  passage  way  extending  be- 
tween the  baggage  room  and  reception  room,  and 
under  a  common  roof  with  them,  but  not  Inclosed 
on  any  side.    Lynch  v.  State,  89  Ala.  18. 

'^^'i  Martinez  v.  State,  41  Tex.  126. 

lios  Rex  V.  Owen,  2  Leach,  C.  C.  572,  2  East,  P.  C. 
645;  Com.  v.  Smith,  111  Mass.  429,  Beale*s  Cas. 
703;  Com.  v.  Lester,  129  Mass.  101,  Beale's  Cas. 
705;  Martinez  v.  State.  41  Tex.  126;  Henry  v.  State, 
39  Ala.  679. 

264  Henry  v.  State,  39  Ala.  679. 
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to  steal  property  which  is  hanging  outside  of 
a  store  door  on  a  piece  of  wood  nailed  to 
the  door  and  projecting  towards  the  street.^®^ 

Property  is  not  under  the  protection  of  the 
house  if  it  is  under  the  eye  or  personal  care 
of  the  owner  of  the  house  or  of  someone  else 
who  happens  to  be  in  the  house.  In  such  a 
case  it  is  under  the  protection  of  the  person, 
and  stealing  it  is  larceny  from  the  person, 
and  not  larceny  in  or  from  the  house.^®®  The 

2«^  Martinez  v.  State,  41  Tex.  126.  See,  also, 
Lynch  V.  State,  89  Ala.  18.  In  People  v.  Wilson, 
55  Mich.  506,  Judge  Cooley  said  that  it  might  be  a 
question  whether  taking  a  barrel  of  oil  from  in 
front  of  a  store  was  not  larceny  from  the  store, 
but  the  point  was  not  decided  or  discussed.  Burge 
V.  State,  62  Ga.  170,  however,  is  opposed  to  the 
view  stated  in  the  text.  It  was  there  held  that  it 
was  larceny  from  the  house  to  steal  a  watch  which 
was  hanging  on  a  post  covered  by  the  roof  of  a 
house.  In  an  earlier  case,  however,  the  same 
court  held  that  stealing  property  from  a  sidewalk 
or  alley  in  front  of  a  building  was  not  within  the 
statute.     Middleton  v.  State,  53  Ga.  248. 

2««  Rex  V.  Owen,  2  Leach,  C.  C.  572.  2  East.  P.  C. 
645;  Rex  v.  Campbell,  2  Leach,  C.  C.  564,  2  East,  P. 
C.  644;  Com.  v.  Smith,  111  Mass.  429,  Beale's  Cas. 
703. 

In  Com.  V.  Lester,  129  Mass.  101,  Beale's  Cas. 
705,  a  person  in  whose  hands  a  shop  keeper  had 
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more  pn^sonco  of  the  owner,  however,  does 
not  prevent  the  property  from  being  under 
tlie  protection  of  the  house."^" 

(cl)  Who  may  Commit  the  Offense. — It 
was  early  decided  that  a  statute  punishing 
hjrceny  in  a  dwelling  house  does  not  apply 
to  stealing  by  a  person  in  his  own  house,  nor 
to  a  stealing  by  a  wife  in    her    husband's 

placed  goods  for  Inspection  ran  off  with  them 
when  the  shop  keeper  momentarily  turned  his 
back.  It  was  held  that  the  goods  were  not  at  the 
time  under  the  protection  of  the  building,  and  that 
the  theft  was  not  larceny  in  a  building. 

'^^''  Rex  V.  Taylor,  Russ.  &  R.  418;  Rex  v.  Hamil- 
ton, 8  Car.  &  P.  49;  Com.  v.  Smith,  111  Mass.  429, 
Beales  Cas.  703;  Simmons  v.  State,  73  Ga.  609,  54 
Am.  Rop.  885. 

Thus,  property  that  is  in  the  room  of  a  person 
who  is  asleep,  and  not  actually  on  his  person,  is 
under  the  protection  of  the  house,  and  not  of  the 
person,  and  stealing  it  is  larceny  in  the  house. 
Rex  V.  Taylor,  supra;  Rex  v.  Hamilton,  supra; 
Com.  V.  Smith,  supra. 

In  Simmons  v.  State,  supra,  a  person  went  Into 
a  bank,  and  deposited  on  the  counter  a  satchel 
containing  money,  and,  while  he  was  standing 
within  about  two  feet  of  it.  another  person  dis- 
tracted his  attention,  and  a  third  person  abstract- 
ed money  from  the  satchel.  This  was  held  to  be 
larceny  from  the  house.  The  decision  is  a  very 
doubtful  one. 
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house,  which,  for  this  purpose,  is  the  same  as 
her  own,^^®  as  the  statute  is  intended  "to  pro- 
tect the  owner's  property  in  his  own  house 
from  the  depredation  of  others,  or  the  prop- 
erty of  others  lodged  in  his  house;  thereby 
giving  protection  against  all  Init  the  owner 
himself."  ^^^  The  same  construction  has 
been  placed  upon  statutes  i)unishing  larceny 
in  other  places  than  dwelling  houses,  as  in 
stores  and  other  buildings,^^^  and  in  ves- 
9els.2"i 

In  Texas  the  statute  punishing  theft  in  a 
house  expressly  declares  that  it  shall  not  aj)- 
ply  to  *'a  domestic  servant  or  other  inhabitant 
of  such  house."  ^^^ 

(e)  Ownership  of  the  Property, — Under 
these  statutes  the  proj)erty  need  not  he  that 


2«R  Rex  V.  Gould,  1  Leach,  C.  C.  217.  2  East,  P.  C. 
644;  Rex  v.  Thompson,  1  Leach,  C.  C.  338.  2  East. 
P.  C.  644;  Com.  v.  Hartnett,  3  Gray  (Mass.)  4.50, 
Beale's  Cas.  701. 

2««2  East,  P.  C.  644;  Metcalf.  J.,  in  Com.  v.  Hart- 
nett, supra. 

270  Com.  V.  Hartnett,  supra. 

371  Rex  V.  Madox,  Russ.  &  R.  92,  Beale's  Cas.  641. 

272  This  exception  does  not  apply  to  a  servant 
whose  employment  is  out  of  doors,  and  not  in  tho 
house,  or  to  a  lodger,  boarder,  or  visitor  in  tho 


of  the  owner  or  occupant  of  the  house,  unless 
the  statute  so  requires.*'^ 

(f)  Entry  of  (he  Premises. — There  need 
lie  no  entry  into  the  house  with  intent  to 
steal,  unless  this  is  required  hy  the  statute.''* 
Nor,  in  the  absence  of  such  a  requirement, 
need  the  entry  be  without  the  consent  of  the 
owner  or  occupant;  but  the  offense  may  he 
committed  by  one  who  is  invited  to  enter.*'* 
Some  statutes,  however,  puuish  anyone  who 
shall  enter  a  house  and  conuuit  the  crime  of 
larceny,  thus  making;  an  entry  an  element  of 
the  offense:  and  it  has  been  held  that  under 
such  a  statute  the  entry  must  be  without  the 
consent  of  the  owner  or  occupant,  iinless  there 
is  an  intent  to  steal  at  tlie  time  of  the  en- 
try."" 

house.  Wakefield  v.  State,  «  Tex.  556;  WIlUamB 
V.  State,  11  Tex.  649;  Utlman  v.  State.  1  Tex.  App. 
220. 

In  Taylor  v.  State,  42  Tex.  387,  a  porter  In  a 
barroom,  who  cleaned  up  the  room,  etc.,  was  held 
a   domestic   servant,   within   the   meaning   o(   the 

="H1I1  V.  State.  41  Tex.  157;  SimmODS  v.  State, 
73  Ga.  609.  54  Am,  Hep.  885. 
:;;'  Berry  v.  State,  10  Ga,  511. 
;:-■  Point  V,  State,  37  Ala.  148. 
:i"  State  V.  Chambers,  S  Ala.  855. 
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(g)  Asportation. — To  constitute  larceny 
in  or  from  a  dwelling  house,  house,  vessel,  or 
other  particular  place,  there  must  be  an  as- 
portation, unless  dispensed  with  by  the  stat- 
ute, for  this  is  a  necessary  element  of  the 
larceny.^" ^  It  is  not  necessary,  however, 
that  the  property  shall  be  carried  out  of  the 
house  or  off  the  vessel.  It  is  enough  if  there 
be  such  an  asportation  within  the  house  or 
on  the  vessel  as  is  sufficient  to  make  the  lar- 
ceny complete.^^® 

(h)  InieuL — To  constitute  larceny  under 
tliese  statures  the  same  felonious  intent  is 
necessary  as  in  simple  larceny.^^^ 

II.  EMBEZZLEMENT. 

341.  Definition. — Embezzlement  is  a  statutory 
and  not  a  common-law  offense.  The  statutes  vary 
so  much  in  the  different  jurisdictions  that  it  is  im- 
possible to  frame  a  definition  that  will  apply  in 
all.  It  may  be  defined  generally,  however,  as  the 
fraudulent  conversion  or  appropriation  by  a  serv- 


•  «  t 


Ante.  I  321  et  seq. 

27H  Thus,  it  was  held  larceny  from  a  vessel,  un- 
der the  Georgia  statute,  where  a  box  of  shoes  on 
a  vessel  was  broken  open,  and  some  of  the  shoes 
taken  out  and  concealed  on  the  vessel.  Nutzel  v. 
State,  60  Ga.  264. 

27»8ee  Ward  v.  Com.,  14  Bush.  (Ky.)  233;  ante, 
5  326  et  seq. 


776  CRIMES 

ant,  clerk,  agent,  bailee,  officer  of  a  corporation, 
public  officer,  or  other  person  specified  in  the  stat- 
ute, of  money  or  property  which  has  come  into  his 
possession  by  virtue  of  his  employment  or  office, 
or  for  or  on  account  of  his  master,  principal,  or 
employer.  The  following  elements  are  generally 
essential: 

1.  The  thing  appropriated  must  come  within 

the  terms  of  the  statute. 

2.  The  property  must  have  been  that  of  the 

master,  principal,  or  employer,  or  some 
one  else  other  than  the  accused. 

3.  Under  most  of  the  statutes,  it  must  have 

been  in  the  possession  of  the  accused,  and 
not  in  the  actual  or  constructive  posses- 
sion of  the  master,  principal,  or  employer, 
at  the  time  of  the  conversion  or  appropria- 
tion. 

4.  It  must  have  come  into  the  possession  of 

the  accused,  and  been  held  by  him,  by  vir- 
tue of  his  employment  or  office,  or  for  or 
on  account  of  his  master,  principal,  or  em- 
ployer, according  to  the  terms  of  the  par- 
ticular statute,  so  as  to  create  a  relation 
of  trust  or  confidence. 

5.  It  must  have  been  converted  or  appropria- 

ted by  the  accused. 

6.  There  must  have  been  a  fraudulent  intent, 

as  in  larceny,  to  deprive  the  owner  of  his 
property. 

7.  The  accused  must  have  occupied  such  a  re- 

lation or  position  as  to  come  strictly  with- 
in the  terms  of  the  statute. 
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342.  Object  of  the  Statutes. 

The  statutes  punishing  embezzlement  were 
primarily  intended  to  reach  and  pimish  the 
fraudulent  conversion  of  property  which 
could  not  be  punished  as  larceny  because  of 
the  absence  of  a  tres]>ass,  and  their  object 
must  be  borne  in  mind  in  construing  them.^®^ 
As  was  shown  in  treating  of  larceny,  a  person 
who  has  obtained  possession  of  pro])erty  law- 
fully, and  without  an  intent  to  steal,  does 
not  commit  larceny  in  afterwards  converting 
the  property  to  his  own  use  so  long  as  such 
lawful  possession  continues.^®^  This  is  true 
of  bailees  generally.  It  is  also  true  of  a  ser- 
vant who  receives  property  from  his  master 
as  bailee,  and  not  as  servant,  and  fraudu- 
lently converts  the  same  to  his  own  use,^**^ 
or  who  receives  property  from  a  third  person 
for  his  master,  and  converts  the  same  before 
it  has  reached  the  actual  or  constructive  pos- 
session of  the  master.^*^     It  was  to  roach 


2««Rex  V.  Headge.  Russ.  &  R.  160.  Beale's  Cas. 
706;  Com.  v.  Hays.  14  Gray  (Mass.)  62,  74  Am. 
Dec.  662,  Beale's  Cas.  711;  Com.  v.  Berry.  99 
Mass.  428.  Beale's  Cas.  714. 

2siAnte,  §  316. 

282  Ante.  S  317f  (2). 

2MAiite,  S  317f(3K 
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and  punish  cases  like  these  that  most  of  the 
embezzlement  statutes  were  enacted.^®* 

343.  Particular  Statutes. 

(a)  In  General. — The  original  English 
statute  was  the  statute  of  39  Geo.  III.  o.  85, 
enacted  in  1799.  This  statute  in  substance 
punished  embezzlement  by  a  servant  or  clerk 
of  prqperty  received  or  taken  into  his  pos- 
session by  virtue  of  his  employment,  for  or  in 
the  name  or  on  account  of  his  master  or  em- 
ployer.^^'^     The  statute  of  7  &  8  Geo.  IV.  c. 


'8*  Rex  V.  Headge,  supra;  Com.  v.  Hays,  supra; 
Com.  V.  Berry,  supra. 

285  The  language  of  this  statute  was :  *'If  any 
servant  or  clerk,  or  any  person  employed  for  the 
purpose,  or  in  the  capacity  of  a  servant  or  clerk 
to  any  person  or  persons  whomsoever,  or  to  any 
body  corporate  or  politic,  shall,  by  virtue  of  such 
employment,  receive  or  take  into  his  possession 
any  money,  goods,  bond,  bill,  note,  banker's  draft, 
or  other  valuable  security  or  effects,  for  or  in 
the  name  or  on  account  of  his  master  or  masters, 
employer  or  employers,  and  shall  fraudulently 
embezzle,  secrete,  or  make  away  with  the  same, 
or  any  part  thereof,  every  such  offender  shall  be 
deemed  to  have  feloniously  stolen  the  same  from 
his  master  or  masters,  employer  or  employers, 
for  whose  use,  or  in  whose  name  or  names,  or  on 
whose  account,  the  same  was  or  were  delivered  to 
or  taken  in  the  possession  of  such  servant,  clerk, 
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49,  §  47,  was  similar.  The  present  statute, 
24  &  25  Vict.  c.  96,  §  68,  is  somewhat 
different.  It  omits  the  words  *^by  virtue  of 
his  emplojunent,"  and  punishes  embezzlement 
by  a  clerk  or  servant  of  property  '^delivered 
to  or  received  or  taken  into  possession  by 
him  for  or  in  the  name  or  on  account  of  his 
m^aster  or  employer."  ^^^  In  this  country 
some  of  the  statutes  are  like  that  of  Geo. 
III.,^®^  while  others  are  more  or  less  like  that 

or  other  person  so  employed,  although  such  money 
♦  ♦  ♦  was  or  were  not  otherwise  received  into 
the  possession  of  such  master  or  masters,  employ- 
er or  employers,  than  by  the  actual  possession 
of  his  or  their  servant,  ♦   ♦   ♦  so  employed." 

2S6  The  language  of  this  statute  is :  "Whoso- 
ever, being  a  clerk  or  servant,  or  being  employed 
for  the  purpose  or  in  the  ( apacity  of  a  clerk  or 
servant,  shall  fraudulently  embezzle  any  chattel, 
money,  or  valuable  security,  which  shall  be  de- 
livered to  or  received  or  taken  into  possession 
by  him  for  or  in  the  name  or  on  the  account 
of  his  master  or  employer,  or  any  part  thereof, 
shall  be  deemed  to  have  feloniously  stolen  the 
same,  although  such  chattel  ♦  *  *  was  not  re- 
ceived into  the  possession  or  such  master  or  em- 
ployer otherwise  than  by  the  actual  possession  of 
his  clerk,"  etc. 

2H7See  Bates'  Ann.  St.  Ohio,  §  6842:  Pen.  Code 
Cal.  §  608;    Crim.  Code  Ala.  §  4659. 
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of  Victoria.^®**  Some  differ  very  materially 
from  both.^^®  In  most  states  there  are  also 
statutes  punishing  embezzlement  by  others 
than  clerks  and  servants,  as  agents,  bailees, 
officers  of  corporations,  public  officers,  etc.^*^ 

(b)  Statutes    Relating    to    Banks. — In 

manv  states  statutes  have  been  enacted  ex- 

press ly   punishing  embezzlement   by   officers 

and  employes  of  banks. ^^^      And  an  act  of 

congress   punishes   embezzlement   by   officers 

and  employes  of  national  banks.^^^  The  latter 

matter  is  within  the  exclusive  jurisdiction  of 

the  federal   courts,   and  such  embezzlement 

cannot  be  punished   in   a  state  court,   even 

though  a  state  statute  may  provide  there- 
for.2»3 

(c)  Statutes   Relating  to  Ful)lic   Officers 
and  Employes, — Perhaps  in  all  states  there 

2««  See  the  various  state  statutes. 

-^«See  Pen.  Code  N.  Y.  §  528;  Crim.  Code  III. 
§§  165.  166;    Pub.  St.  Mass.  p.  1143,  §§  37-41. 

2»o  Bates'  Ann.  St.  Ohio,  §  6842;  Pen.  Code 
N.  Y.  §  528;  Crim.  Code  111.  §  166;  Crim.  Code 
Ala.  §  4659. 

ii»i  See  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1013. 

292  Rev.  St.  U.  S.  §  5209. 

20^  Com.  V.  Felton,  101  Mass.  204:  Com.  v.  Ket- 
ner,  92  Pa.  St.  372,  37  Am.  Rep.  092:  State  v. 
TuUer,  34  Conn.  280. 
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are  statutes  specifically  punishing  embezzle- 
ment of  public  moneys  by  public  officers  and 
employes,  as  state  officers,  and  county,  muni- 
cipal, and  township  officers  and  employes.^®"* 
And  there  are  several  acts  of  congress  punish- 
ing embezzlement  by  United  States  offi- 
cers.*^* 

(d)  Embezzlement  from  the  Mails, — 
Statutes  have  also  been  enacted  by  congress 
punishing  specifically  embezzlement  from  the 
mails,  and  the  stealing  of  letters  and  their 
contents,  by  postmasters,  postal  clerks,  mail 
carriers,  and  private  individuals.^®® 

344.  The  Subject  of  Embezzlement. 

(a)  In  General, — A  thing,  to  be  the  sub- 
ject of  embezzlement,  must  come  within  the 
terms  of  the  statute.  Some  statutes  make 
anything  that  is  the  subject  of  larceny  the 
subject  of  embezzlement,  and  this  makes 
things  that  are  made  the  subject  of  larceny 
by    statute    the    subject    of    embezzlement 

204  See  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1018  et 
seq. 

2wRev.  St.  U.  S.  §§  6488-5493:  Act  Feb.  3, 
1879  (1  Supp.  Rev.  St.  p.  213).  amending  Rev. 
St.  §  5497. 

2»«  Rev.  St.  U.  8.  §§  3892,  5467.  5469. 
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also.^^^     Other  statutes  use  particular  tena3 
in  specifying  what  vshall  be  the  subject  of 
the    offense,    as    ''goods    and    chattels,"  ^^'^ 
"property,"  ^oo     "money,"  ^""^     '^effects,"  ^o  i 
etc. 

(ft)    Value, — The    property    must    be    of 
some  value,^^^  but  the  ext<?nt  of  the  value  is 


-''♦estate  V.  Stoller,  38  Iowa,  321. 

-'08  Choses  in  action,  as  promissory  notes,  bonds, 
etc.,  are  not  goods  and  chattels.  2  Bish.  New 
Crim.  Law,  §  358. 

^»»o  The  term  "property"  is  broader  than  "goods 
and  chattels,"  and  includes  choses  in  action,  as 
promissory  notes,  etc.  Com.  v.  Stearns,  2  Mete. 
(Mass.)  343;  State  v.  Orwig.  24  Iowa,  102;  a 
mortgage.  Com.  v.  Concannon.  5  Allen  (Mass.) 
502;  a  railroad  ticket,  Com.  v.  Parker,  165  Mass. 
526;  stock  in  a  private  corporation.  People  v, 
Williams,  60  Cal.  1 ;  bonds  of  a  municipal  corpo- 
ration, Bork  V.  People.  01  N.  Y.  5,  and  State  v. 
White,  66  Wis.  313. 

^00  III  Block  V.  State,  44  Tex.  620,  it  was  held 
that  the  term  "money"  did  not  include  United 
States  treasury  notes  or  national  bank  notes. 
And   see   2  Bish.  New   Ciim.   Law.   15  357. 

801  The  term  "effects"  c  ovt^rs  choses  in  action, 
such  as  promissory  notes,  bills  of  exchange,  etc. 
See  State  v.  Newell.  1  Mo.  249;  Rex  v.  Aslett, 
2  Leach,  C.  C.  954;  Rex  v.  BakewoU,  2  Leach. 
C.   C.   943. 

Perry  v.  State,  22  Tex.  App.  19;    Wolverton 


no: 
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not  material  unless  made  so  by  statute.^^^ 
In  some  states  the  statute  makes  the  offense 
a  felony  or  a  misdemeanor  according  to  the 
value,  of  the  property.*^^ 

(c)  Ownership, — A  person  cannot  embez- 
zle property  of  which  he  is  himself  the 
owner,^^^  or  which  he  owns  jointly  with  an- 
other, or  out  of  which  he  is  entitled  to  a  com^ 
mission  as  to  which  there  has  been  no  ac- 
counting.^^® Some  statutes  require  that  the 
property  shall  be  the  property  of  the  master 
or  employer,  etc.  Others  merely  require 
that  it  shall  be  **the  property  of  another." 

V.  Com.,  75  Va.  909;  U.  S.  v.  Nott.  1  McLean,  499, 
Fed.  Cas.  No.  15,900. 

"Valuable  security  or  offects"  does  not  include 
invalid  instruments.  Rex  v.  Aslett,  2  Leach,  C.  C. 
954. 

303  See  Washington  v.  State,  72  Ala.  272;  People 
V.  Salorse,  62  Cal.  139;  People  v.  Bork,  78  N.  Y. 
346. 

soiSee  State  y.  Mook,  40  Ohio  St.  588;  Gerard 
V.  State,  10  Tex.  App.  690;  Harris  v.  State,  21 
Tex.  App.   478. 

303  Reg.  V.  Barnes,  8  Cox,  C.  C.  129,  Beale's 
Cas.  710;  State  v.  Kent,  22  Minn.  41,  21  Am.  Rep. 
764;  State  v.  Kusnick,  45  Ohio  St.  535.  4  Am.  St. 
Rep.  564. 

306  Reg.  V.  Brew,  Leigh  &  C.  346 ;    State  v.  Kent, 

supra. 
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a  statute  does  not  apply  to  any  case  which  is 
larconv  at  common  law.^^® 

Statutes  not  Expressly  Requiring  Pos- 
session by  the  Accused. — Some  of  the  stat- 
utes in  this  countrv  are  in  much  broader 
terms  than  the  English  statute,  and  do  not 
expressly  require  that  tlie  property  shall 
have  come  into  the  possession  of  the  ac- 
cused,^ ^^  and  in  construing  these  statutes  the 
courts  have  differed.  Most  courts,  however, 
have  held  that  the  statutes,  being  intended 
to  su[)plement  the  law  of  larceny,  and  supply 
supposed  defects  therein,  are  not  to  he  con- 
strued as  applying  to  a  conversion  of  prop- 
erty that  amounts  to  larceny;  and  that  they 
apply,  therefore,  only  where  the  accused  had 

<i3  See  Rex  v.  Headge,  Russ.  &  R.  160,  Beale's 
Cas.  706. 

5>*Thus,  in  IHinois,  a  statute  punishes  any  per- 
son who  shaU  embezzle  or  fraudulently  convert 
to  his  own  use  "money,  goods,  or  property  deliv- 
ered to  him,  which  may  be  the  subject  of  larceny," 
etc.  Crim.  Code  111.  §  165.  There  are  similar 
statutes,  or  substantially  similar  ones,  in  Massa- 
chusetts and  other  states.     Pub.  St.  Mass.  p.  1143. 

In  South  Carolina,  a  statute  declares  broadly 
that  "any  person  committing  a  breach  of  trust 
with  a  fraudulent  intent"  shall  be  held  guilty 
of  larceny.    See  State  v.  Shirer,  20  S.  C.  392. 
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W5.  Possession  at  the  Time  of  Conversion. 

(^)  In  General. — As  was  stated  in  a  pre- 
vioiis  section,  the  object  of  the  statutes  pun- 
ishing embezzlement  is  to  reach  and  punish 
l>ersons  who  fraudulently  appropriate  or  con- 
vert to  their  own  use  money  or  property 
which  at  the  time  is  in  tlieir  lawful  posses- 
^lon,  so  that,  as  thev  do  not  commit  a  tres- 
P^  they  are  not  guilty  of  larceny.  This 
object,  as  we  shall  see,  is  taken  into  consid- 
oration  by  most  of  the  courts  in  construing 
tl»e  statutes. 

^^Qriutes  Expressly  Requiring  Possession 

^y  ^he  Accused, — Some  of  the  statutes,  like 

^^^  original   arid   the  present   English   stat- 

^^j  expressly    require   that   the   money   or 

^ther  pro{>erty  shall  have  been  in  the  "^pos- 

^ion"  of  the  accused  at  the  time  of  the 

^^^ersion.^^^     Clearlv,  under  such  a  statute 

^^  this,  a  person  who  has  the  bare  custody  of 

Property,  as  distinguished  from  the  posses- 

^^^n,  is  not  guilty  of  embezzlement  in  con- 

^rting  it  to  his  own  use,^^^  but  is  guilty  of 

^^r^ny.'^-     It  has  been  considered  that  such 

'''>See  ante,  §  343,  notes. 

*>iRex  V.   Murray,   1   Mood.  C.  C.  276,   5   Car. 
^  P.  145. 

»«Ante,  9  317. 
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a  statute  does  not  apply  to  any  case  which  is 
larceny  at  common  law.^'^ 

Statutes  not  Expressly  Requiring  Pos- 
session by  the  Accused. — Some  of  the  stat- 
utes in  this  country  are  in  much  broader 
terms  than  the  English  statute,  and  do  not 
expressly  require  that  the  property  shall 
have  come  into  the  possession  of  the  ac- 
cused,^^'*  and  in  construing  these  statutes  the 
courts  have  differed.  Most  courts,  however, 
have  held  that  the  statutes,  being  intended 
to  supplement  the  law  of  larceny,  and  supply 
supposed  defects  therein,  are  not  to  be  con- 
strued as  applying  to  a  conversion  of  prop- 
erty that  amounts  to  larceny;  and  that  they 
apply,  therefore,  only  where  the  accused  had 

•^13  See  Rex  v.  Headge,  Russ.  &  R.  160,  Beale's 
Cas.  706. 

n4  Thus,  in  IHinois.  a  statute  punishes  any  per- 
son who  shaU  embezzle  or  fraudulently  convert 
to  his  own  use  "money,  goods,  or  property  deliv- 
ered to  him.  which  may  be  the  subject  of  larceny," 
etc.  Crim.  Code  111.  §  165.  There  are  similar 
statutes,  or  substantially  similar  ones,  in  Massa- 
chusetts and  other  states.    Pub.  St.  Mass.  p.  1143. 

In  South  Carolina,  a  statute  declares  broadly 
that  "any  person  committing  a  breach  of  trust 
with  a  fraudulent  intent"  shall  be  held  guilty 
of  larceny.    See  State  v.  Shirer,  20  S.  C.  392. 
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345.  Possession  at  the  Time  of  Conversion. 

(a)  In  General, — As  was  statcMl  in  a  pre- 
vious section,  the  object  of  the  statutes  pun- 
ishing eml)ezzleinent  is  to  reach  and  punish 
I)ersons  who  fraudulently  appropriate  or  con- 
vert to  their  own  use  money  or  property 
which  at  the  time  is  in  their  lawful  posses- 
sion, so  that,  as  they  do  not  commit  a  tres- 
pass, they  are  not  guilty  of  larceny.  This 
object,  as  we  shall  see,  is  taken  into  consid- 
eration by  most  of  the  courts  in  construing 
the  statutes. 

Statutes  Expressly  Requiring  Possession 
by  the  Accused, — Some  of  the  statutes,  like 
the  original  arid  the  present  English  stat- 
utes, expressly  require  that  the  money  or 
other  property  shall  have  been  in  the  '^pos- 
session" of  the  accused  at  the  time  of  the 
con  version.^  ^^  Clearly,  under  such  a  statute 
as  this,  a  person  who  has  the  bare  custody  of 
property,  as  distinguished  from  the  posses- 
sion, is  not  guilty  of  embezzlement  in  con- 
verting it  to  his  own  use,^^^  but  is  guilty  of 
larceny.^ ^2    It  has  been  considered  that  such 

"»'>See  ante,  §  343,  notes. 

311  Rex  V.   Murray,   1   Mood.   C.   C.   276,   5   Car. 
&   P.   145. 
si2Ante,  9  317. 
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of  authority,  is  he  guilty  under  a  statute 
which  does  not  expressly  require  posses- 
sion.^^® 

A  master  may  deliver  property  to  his  serv- 
ant under  such  circumstances  as  to  give  him 
the  possession,  and  not  merely  the  custody, 
as  where  he  lends  him  a  horse  or  other  prop- 
erty to  use  in  his  own  business;  and  in  such 
a  case  the  servant,  if  he  fraudulentlv  con- 
verts  the  property  to  his  owti  use,  is  guilty, 
not  of  larceny,  but  of  embezzlement,^^®  like 
any  other  bailee.^^^ 

Delivery  by  Third  Persons  to  Servant. — 
When  money  or  property  is  delivered  by  a 
third  person  to  a  servant  for  or  on  account  of 
his  master,  the  servant  has  the  possession, 
and  is  in  the  position  of  a  mere  bailee,  imtil 
he  has  delivered  tlie  money  or  property  to 
the  master,  or  put  it,  intending  to  do  so  for 
the  master,^^^  where  it  is  his  duty  to  put  it: 

818  Com.  V.  Berry,  99  Mass.  428,  96  Am.  Dec. 
767,  Beale's  Cas.  714;  Johnson  v.  People,  113  111. 
99;  People  v.  Belden,  37  Cal.  51.  Contra,  State  v. 
Wingo,  89  Ind.  204;    State  v.  Shirer,  20  S.  C.  392. 

319  See  ante,  §  317  b. 

320  Post,  §  345  c. 

321  See  Com.  v.  Ryan,  155  Mass.  523,  31  Am.  St. 
Rep.  560,  Beale's  Cas.  543. 
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and,  if  he  fraudulent! v  converts  it  before 
tlii.s,  he  is  '^uiltv  of  embezzlement,  and  not 
of  larcenv.^--  After  he  has  disposed  of  the 
property,  however,  by  putting  it  in  the  proper 
place  for  the  master,  as  in  the  safe,  or  money 
drawer,  or  cart,  etc.,  it  is  in  the  constructive 
possession  of  the  master,  and,  if  the  servant 
afterwards  converts  it,  his  offense  is  larceny, 
and  not  embezzlement. ^^^ 

(c)  Embezzlement  by  Bailees — Possession 
Lawfully  Acquired. — As  was  shown  in  treat- 
ing of  larceny,  one  who  is  himself  in  lawful 
possession  of  property  cannot  commit  a  tres- 
pass, and  therefore  cannot  bt*  guilty  of  lar- 
ceny, in  fraudulently  converting  the  property 
to  his  owni  use.^^**  A  hirer  of  property,  a 
carrier,  a  warehouseman,  or  any  other  bailee, 


322  Rex  V.  Headge,  Russ.  &  R.  160.  Beale's  Cas. 
706;  Rex  v.  SuUens.  1  Mood.  C.  C.  129;  Rex  v. 
Walsh.  Russ.  &  R.  215;  Reg.  v.  Rud,  Dears.  C.  C. 
257,  6  Cox,  C.  C.  284,  Beale's  Cas.  536;  Com.  v. 
King,  9  Cush.  (Mass.)  284;  Com.  v.  Ryan,  155 
Mass.  523.  31  Am.  St.  Rep.  560.  Beale's  Cas.  543; 
KJbs  V.  People.  81   111.  599. 

3-3  Com.  V.  Ryan,  supra;  Reg.  v.  Rud,  supra; 
Reg.  V.  Norval,  1  Cox,  C.  C.  95,  Beale's  Cas.  535. 
And  see  ante,  §  317b  (3). 

•»-*4  Ante.  §  316  a. 
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if  he  has  obtained  possession  lawfully  and 
without  a  felonious  intent,  cannot  conunit 
larceny  by  converting  the  property  t<)  his  own 
use  while  the  bailment  continues.^''^^  In  such 
a  case  he  is  guilty  of  embezzlement  imder 
the  statutes  punishing  embezzlement  by  bail- 
ees, or  by  persons  generally.^^® 

Possession  Obtained  loitli  Felonious  In- 
tent.— On  the  other  hand,  a  person  who  ob- 
tains property  by  delivery  from  the  owner 
or  a  third  person  under  circumstances  that 
would  ordinarily  make  him  a  bailee,  and  give 
him  the  possession,  commits  a  trespass,  and 
is  guilty  of  larceny,  if  he  has  a  felonious  in- 
tent to  steal  the  property  at  the  tinu^  he  re- 
ceives it.^^"  And  in  such  a  case,  by  the 
weight  of  authority,  he  cannot  be  indicted 
and  convicted  under  the  statutes  punishing 
embezzlement.^^** 


••^2.'' Ante.  §  316  b. 

•'»2o  Com.  V.  Simpsou,  9  MeU'.  (Mass.)  138;  Ck>m. 
V.  Doherty,  127  Mass.  20;  People  v.  Husband,  36 
Mich.  30G;  People  v.  Salorse,  62  Cal.  139;  Hutch- 
ison V.  Com.,  82  Pa.  St.  472. 

3^:7  Ante,  §  316  c. 

3-'8  People  V.  Salorse,  62  Cal.  139;  People  v. 
De  Coursey.  61  Cal.  134;  Johnson  v.  People,  113 
111.  99;    Qulnn  v.  People,  123  III.  333;    Moore  v. 
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Termination  of  Bailment. — If  a  bailment 
is  terminated,  either  by  the  terms  of  the  eon- 
tract  of  bailment,  or  by  operation  of  law  be- 
cause of  the  wrongful  act  of  the  bailee,  the 
possession  revests  constructively  in  the  bail- 
or, and  a  subsequent  fraudulent  conversion 
by  the  bailee  is  larceny.^^^  Thus,  the  hirer 
or  borrower  of  a  horse  to  ride  to  a  certain 
place,  or  to  use  for  a  certain  time  only,  ter- 
minates the  bailment  if  he  rides  it  to  a  differ- 
ent place,  or  keeps  it  for  a  longer  time,  and, 
if  he  converts  it  to  his  own  use  after  the  bail- 
ment is  thus  terminated,  he  is  guilty  of  lar- 
^j^jjy  380     'fjjg  game  is  true  of  a  carrier  or 

other  bailee  who  breaks  bulk  and  then  con- 
verts the  property  to  his  own  use.^^^  Ac- 
cording to  the  prevailing  doctrine  these  cases 
do  not  fall  within  the  statutes  punishing  em- 
bezzlement.*®^ 

U.  S.,  160  U.  S.  268.   Contra,  State  v.  Tabener,  14 
R.  I.  272.  51  Am.  Rep.  382. 
32»Ante,  §  316  e. 

330  Ante,  §  316e  (2);    Tunnard's  Case,  1  Leach, 
C.  C.  214,  note,  Beale's  Cas.  640. 

331  Ante,   §  316e   (3);     Com.  v.  James,  1   Pick. 
(Mass.)  375,  Beale's  Cas.  645. 

332  See  Com.  v.  Davis,  104  Mass.  548;    Com.  v. 
Barry,  il6  Mass.  1;    Johnson  v.  People,  113  III.  99. 


{d)  Fcraons  Uiher  than  Scr cants  ILacuuj^ 
the  Mere  Custody, — The  distiuctioii  between 
possession  and  custody  applies  also  to  other 
persons  than  servants.  The  linen  and  table- 
ware of  an  inn-keeper  in  the  hands  of  a 
guest  is  in  the  constructive  possession  of  the 
inn-keeper,  and  in  the  mere  custody  of  the 
guest,  and  the  latter  commits  larceny  if  he 
steals  it.^^^  The  same  is  true  of  money  or 
goods  delivered  to  another  to  be  examined  or 
dealt  with  in  some  way  in  the  owner's  pres- 
ence, lie  has  the  custody  merely,  and  his 
fraudulent  conversion  of  the  money  or  goods 
is  larceny.^®*  Under  such  circumstances, 
therefore,  the  conversion  would  not  be  within 
the  statutes  of  embezzlement.*** 

346.  Character  in  Which  the  Property  Is  Received 
or  Held. 

(a)  In  General, — The  statutes  punishing 
embezzlement  generally  require  that  the  prop- 
erty shall  have  been  received  or  held  in  pos- 
session by  the  accused  in  some  particular 
character,   or  for  some  particular  purpose, 

338  Ante,  §  317  c. 
•«34Ante,  §  317  c. 

385  People   V.   Johnson.   91   Cal.    265;     Com.    v. 
O'Malley.  97  Mass.  584,  Beale's  Cas.  518. 


OFFENCES  AGAINST   PROPERTY         793 

and,  when  this  is  the  ease,  the  conversion  of 
property  will  not  be  embezzlement,  unless 
the  property  was  so  received  or  held.^^^  This 
is  true,  for  example,  of  a  statute  punishing 
conversion  by  a  carrier  or  other  person  of 
money  or  other  property  delivered  to  him  "to 
be  carried  for  hire,"  ^^"  and  of  a  statute  pun- 
ishing the  conversion  of  property  delivered 
to  a  person  "for  safe  custody."  ^^^  A  con- 
version, to  be  punishable  as  embezzlement, 
must  come  strictly  within  the  statute.  As 
was  said  in  a  Massachusetts  case:  "Embez- 
zlement always  presents  a  case  of  a  breach 
of  trust,  but  every  breach  of  trust  is  by  no 
means  embezzlement."  ^^® 

(h)  Relation  of  Trust  or  Confidence, — 
There  are  statutes  in  solne  jurisdictions  ex- 
pressly requiring  that  the  property  shall  be 


asflReg.  V.  Newman,  8  Q.  B.  Div.  706;  State 
V.  Stoller,  38  Iowa,  321;  Com.  v.  WiHiams.  3  Gray 
(Mass.)  461;    Johnson  v.  Com.,  5  Bush  (Ky.)  431. 

337  State  V.  StoUer,  38  Iowa,  321. 

33sReg.  V.  Newman,  8  Q.  B.  Div.  706. 

a39  Per  Bigelow,  J.,  in  Com.  v.  Hays,  14  Gray 
(Mass.)  62,  74  Am.  Dec.  662.  Beale's  Cas.  711. 
See,  also.  Com.  v.  Stearns,  2  Mete.  (Mass.)  345: 
Webb  V.  State,  8  Tex.  App.  310. 
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held  under  a  trust,  and  in  sucli  a  cas< 
course,  a  trust  relation  is  essential.^^^ 

Even  when  the  statute  is  in  the  most 
eral  terms,  and  does  not  exjn'essly  requ; 
relation  of  trust  or  confidence,  the  o 
have  construed  them  as  limited  to  cas( 
which  there  is  such  a  relation,  in  view  o 
fact  that  the  statutes  of  embezzlement 
designed  to  reach  and  punish  those  cas( 
which  a  person  converfs  property  of  a^ 
he  has  lawful  possession  by  virtue  of  j 
liverv  to  him,  either  bv  or  for  the  ownc 
Thus,  under  a  Massachusetts  statute  pu 
ing  any  person  to  whom  any  money,  g 
or  other  property,  which  may  be  the  su 
of  larceny,  ^'shall  have  been  delivered," 
who  shall  embezzle  the  same,  it  has  been 
that  there  must  bo  a  delivery  of  property 
der  such  circumstances  as  to  create  a  reli 
of  trust  or  confidence,  and  that  the  sti 
does  not  aj)j)ly,  therefore,  to  one  who  fi 
ulentlv  converts  to  his  own  nse  nionev 

I  a. 

paid  him  by  mistake/'^*^ 

;mo  Keeller  v.  State,  4  Tex.  App.  527. 

-^1  Com.  V.  Hays.  14  Gray  (Mass.)  62,  74 
Dec.  662.  Beales  Cas.  711. 

5^'-'  Com.  V.  Hays,  supra.  And  see  Coe 
Stearns.  2   Mete.   (Mass.)   ^Ao. 
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(c)  Receipt  of  Property  by  Virtue  of  Em- 
ployment. — The  original  English  statute  of 
39  Geo.  III.  c.  85,  punished  embezzlement 
by  a  clerk  or  servant  of  such  property  only 
as  should  be  received  or  taken  into  his  pos- 
session, "by  virtue  of  his  employment;"  and 
many  of  the  statutes  in  this  country  either 
use  this  language,  or  require  that  he  shall 
have  received  the  property  "in  the  course  of 
his  employment."  *^^  Under  such  a  statute 
the  property  must  have  been  so  received.  It 
is  not  embezzlement  for  a  servant  to  convert 
to  his  own  use  property  received  by  him  on 
his  own  account,  and  not  in  the  course  of  his 
employment.^**  Some  courts  have  held  that 
it  is  not  embezzlement  under  such  a  statute 
for  a  servant,  agent,  or  other  person  to  con- 
vert property,  if,  in  receiving  the  same,  he 


•i^sAnte,  §  343,  note. 

•*^*Rex  V.  Mellish,  Russ.  &  R.  80;  Rex  v.  Snow- 
ley.  4  Car.  &  P.  390;  Pullan  v.  State,  78  Ala.  31,  56 
Am.  Rep.  21;  People -v.  Sherman,  10  Wend.  (N.  Y.) 
298.  25  Am.  Dec.  563;  Johnson  v.  State,  9  Baxt. 
(Tenn.)  279;  Griffin  v.  State,  4  Tex.  App.  390; 
Brady  v.  State,  21  Tex.  App.  659  (where  an  em- 
ploye, without  any  authority  at  all.  collected  and 
converted  to  his  own  use  money  due  to  his  em- 
ployer) . 
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acted  in  excess  of  his  authority,  or  contrax" 
to  his  master's  or  employer's  directions.*  "* 
Other  courts  have  taken  a  different  and  mojr 
reasonable  view  of  the  statute,  and  have  hel^ 
that  a  man  may  receive  property  by  virtia 
of  his  employment,  or  in  the  course  of  hi 
employment,  and  be  guilty  of  embezzlemen 
in  converting  the  same,  though  he  may  hav 
acted  in  excess  of  his  authority  in  receiviii.4 
it.8^« 


3-»-'Thiis,  in  Rex  v.  Snowley,  4  Car.  &  P.  394 
Parke,  J.,  held  that  a  servant  who  was  employe 
to  lead  a  staUion,  and  who  received  a  sum  for  tli. 
hire  of  the  same,  which  was  less  than  he  was  av 
thorized  by  his  master  to  take,  and  converted  th. 
same  to  his  own  use,  was  not  within  the  statute 
because  the  receipt  of  the  money  was  not  wlthb 
his  authority,  and  therefore  not  "by  virtue  of  hi 
employment."  And  see,  to  the  same  effect  03 
different  facts,  Rex  v.  Hawtin,  7  Car.  &  P.  281 
Reg.  v.  Harris,  Dears.  C.  C.  344,  6  Cox,  C.  C 
363. 

Some  courts  have  held  that  a  person  who  col 
lects  money  for  or  in  the  name  of  another  I 
estopped,  in  a  prosecution  for  embezzlement 
from  denying  that  he  had  authority  to  receive  il 
See  People  v.  Tread  well,  69  Cal.  226;  Ex  part 
Ricord,  11  Nev.  287.  But  this  view  cannot  b 
sustained  without  ignoring  -the  express  terms  a 
the  statute. 

346  Thus,  in  Rex  v.  Heechey.  Russ.  &  R.  318,  i 
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(d)  Receipt  by  Virtue  of  Office.  —  The 
statutes  punishing  embezzlement  by  officers 
of  banks  and  other  private  corporations  or 
associations  generally  in  terms  require  that 
the  money  or  property  shall  have  come  into 
their  possession  by  virtue  of  their  office,  and, 
in  the  absence  of  such  an  express  require- 
ment, it  would  undoubtedly  be  implied. 
Unless  it  was  so  received,  therefore,  an  in- 
dictment cannot  be  sustained.^  ^"     The  same 

was  held  that  a  clerk  who  was  authorized  to  re 
ceive  money  at  home  which  outdoor  collectors 
received  abroad  from  customers,  and  who,  in  one 
instance,  took  a  sum  of  money  directly  from  a 
customer  out  of  doors,  was  within  the  statute. 
And  in  Rex  v.  Williams,  6  Car.  &  P.  626.  it  was 
held  that  a  servant  was  none  the  less  guilty 
of  embezzlement  because  he  received  the  money 
from  one  of  a  class  of  persons  from  whom  he  was 
not  authorized  to  receive  money.  See,  also,  Reg. 
V.  Aston,  2  Car.  &  K.  413;  Ex  parte  Hedley,  31 
Cal.  109:  Ker  v.  People,  110  111.  627,  51  Am.  Rep. 
706. 

347  Thus,  an  officer  of  a  corporation  or  associa- 
tion cannot  be  indicted  for  embezzlement  with 
respect  of  funds  received  and  converted  by  him 
before  he  became  an  officer.  Lee  v.  Com.  (Ky.) 
1  S.  W.  4.  See,  also.  State  v.  Johnson,  21  Tex. 
775;  Bartow  v.  People,  78  N.  Y.  377;  People  v. 
Gallagher,  100  Cal.  466. 
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is  true  of  statutes  punishing  embezzlemei 
by  public  officers.^*® 

(e)  Receipt  for  or  in  the  Name  or  on  A 
count  of  Master  or  Employer,-^Sonie  of  tt 
statutes,  like  the  present  English  statute,*' 
instead  of  requiring  that  the  money  or  pro] 
erty  shall  have  been  received  by  the  accuse 
^^by  virtue  of  his  employment,"  merely  r 
quire  that  it  shall  have  been  received  "for  < 
in  the  name  or  on  account  of"  his  master  < 
employer.^®^  Under  such  a  statute  as  th 
it  is  essential  that  the  property  shall  ha^ 
been  received  by  the  accused  for  or  in  tl 
name  or  on  account  of  his  employer,  and  n 
for  himself  or  on  his  own  accoimt,  nor  for  < 
on  account  of  some  third  person.^*^^    It  is  n 

848  state  V.  BoUn,  110  Mo.  209.  In  this  oaf 
a  statute  punishing  any  officer  who  should  ei 
bezzle  public  money  received  by  him  "by  vlrt^ 
of  his  office,  or  under  color  or  pretense  thereoi 
did  not  apply  to  one  who  had  no  right  to  pub] 
money  by  virtue  of  his  office,  but  who  obtain* 
possession  thereof  by  falsely  representing  that  1 
had  such  a  right,  and  afterwards  converted  tl 
same  to  his  own  use. 

.•J^n  Ante.  §  34.*^.  note  286. 

350  Ante,  §  343.  note  285 

861  Reg.  V.  Harris.  Dears.  C.  C.  344.  6  Cox,  C. 
363,  25  Eng.  Law  &  Eq.  579;    Reg.  v.  CuUum,  L. 
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necessary,  however,  as  under  the  statutes  re- 
quiring receipt  hy  virtue  of  liis  employment, 
that  he  shall  have  had  authority  to  receive 
the  property,  either  express  or  implied.^*^^ 
347.  Persons  Who  are  Within  the  Statutes. 

(a)  In  General. — Generally  the  statutes 
punishing  emhezzlement  only  apply  in  terms 
to  persons  occupying  particular  relations  or 
positions,  as  servants,  agents,  bailees,  offi- 
cers of  corporations,  or  particular  kinds  of 
corporations,  public  officers,  or  particular 
public  officers,  etc.  And  to  sustain  an  in- 
dictment for  embezzlement  it  must  appear 
that  the  accused  occupies  such  a  relation  or 
position  as  to  bring  him  strictly  within  the 

2  C.  C.  28,  12  Cox.  C.  C.  469,  Bealo's  Cas.  707; 
Reg.  V.  Beaumont,  Dears.  C.  C.  270. 

Thus,  where  the  captain  of  a  vessel  in  the  em- 
ploy of  the  owner,  whose  duty  it  was  to  receive 
and  carry  such  cargoes  as  the  owner  should  di- 
rect, and  account  for  the  proceeds,  took  on  a  cargo 
contrary  to  orders,  on  his  own  account,  and  re- 
ceived and  appropriated  the  freight,  it  was  held 
that  he  was  not  guilty  of  emhezzlement,  as  he 
did  not  receive  the  money  for  or  in  the  name 
or  on  account  of  his  master  or  employer,  as  re- 
quired hy  the  statute,  hut  on  his  own  account. 
Reg.  V.  CuUum,  supra. 

3'2  Reg.  V.  Cullum,  supra. 
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statute.^^^     His  being  within  the  intent  and 
spirit  of  the  statute  is  not  cnoiigh.^^* 

(6)  ''Clerks'  and  ''Servants:'  ^^.'^—Thus^ 
a  statute  punishing  embezzlement  by  s. 
"clerk"  or  "servant"  docs  not  apply  to  embez- 
zlement by  a  jDorson  who  stands  in  the  rela— 
tion  of  agent  or  bailee/'^*^^  To  be  a  clerk  or" 
servant  one  must  be  under  the  immediater 
direction  and  control  of  his  master  or  em- 
ployer.^*^^    He  must  not  be  engaged  in  an  in- 


•is.TReg.  V.  Turner,  11  Cox,  C.  C.  551;  Pullan 
V.  State,  78  Ala.  31,  56  Am.  Rep.  21;  Lycan  v. 
People,  107  111.  423;  State  v.  Snell,  9  R.  I.  112; 
Griffin  v.  State,  4  Tex.  App.  390. 

35i  State  V.  Butman,  61  N.  H.  511,  60  Am.  Rep. 
332. 

365  For  a  full  treatment  of  the  question,  who  are 
clerks  or  servants,  see  11  Am.  &  Eng  Enc.  Law 
(2d  Ed.)  999-1003. 

35«Reg.  V.  Bowers.  10  Cox,  C.  C.  250;  Reg.  v. 
Walker,  8  Cox,  C.  C.  1;  Reed  v.  State,  16  Tex. 
App.  586;  People  v.  Burr.  41  How.  Prac.  (N.  Y.) 
293;  Com.  v.  Stearns.  2  Mete.  (Mass.)  343;  Com. 
V.  Libbey   11  Mete.  (Mass.)  64,  45  Am.  Dec.  185. 

3^7  Reg.  V.  Bowers,  supra;  Reg.  v.  Walker,  su- 
pra;   Gravatt  v.  State,  25  Ohio  St.  162. 

*•  'Servant'  implies  one  employed  in  the  service 
of  another,  who  is  under  the  immediate  control 
of  his  master,  and  who  is  to  carry  out  his  mas- 
ter's  behests   under  his   implicit  directions,   and 
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dependent  trade  or  business,  and  employed 
to  perform  services  in  the  course  of  such 
trade  or  business.^  •'^^  One  who  is  under  the 
inmiediate  direction  and  control  of  his  em- 

usuaUy  with  no  option  in  the  servant  as  to  how 
or  when  the  work  shall  be  done.  'Agent'  signifies 
one  employed  in  the  servjce  of  another,  and  who 

not  only  does  for  that  other,  but  represents  him, 

• 

and  acts  for  him  ia  his  name  and  stead.  It  im- 
plies a  delegated  authority."  11  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  997,  998,  and  cases  cited  pages 
999-1003.  And  see  People  v.  Treadwell,  69  Cal. 
226;    Pullan  v.  State,  78  Ala.  31,  56  Am.  Rep.  21. 

In  Reg.  V.  Turner,  11  Cox,  C.  C.  551,  it  was  said 
by  Lush,  J.  "If  a  person  says  to  another,  'If  you 
get  any  orders  for  me  I  will  pay  you  a  commission,' 
and  that  person  receives  money  and  applies  it  to 
his  own  use,  he  is  not  guilty  of  embezzlement, 
for  he  is  not  a  clerk  or  servant;  but  if  a  man 
says,  *I  employ  you,  and  will  pay  you,  not  by 
salary,  but  by  commission,'  then  the  person  em- 
ployed is  a  servant.  And  the  reason  for  such  dis- 
tinction is  this,  that  the  person  employing  has 
no  control  of  the  person  employed,  as  in  the  first 
case.  But  where,  as  in  the  second  instance  I  have 
put,  one  employs  another  and  binds  him  to  use 
his  time  and  services  about  his  (the  employer's) 
business,  then  the  person  employed  is  subject  to 
control." 

««Reg.  V.  Hall,  13  Cox,  C.  C.  49;  Com.  v. 
Toung,  9  Gray  (Mass.)  5;  People  v.  Burr,  41  How. 
Prac.    (N.    Y.)    293;     Com.   v.    Stearns,    2    Mete. 
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plover  is  a  clerk  or  servant  within  the  mea-3 
ing  of  the  statiite.^*^®  A  mere  volunteer,  wt 
is  not  employed  to  perform  a  service,  bi 
who  does  so  by  request  in  a  single  instanc5 
is  not  a  clerk  or  servant.^^^  According  to  tl 
better  opinion,  compensation  is  not  absolute  - 
necessary  to  render  one  a  clerk  or  servai 
witliin  the  meaning  of  the  statute.^*^  A 
enij)loye  may  be  a  clerk  or  servant  thoug 
paid  by  commission,  and  not  by  salary.* ' 
By  the  weight  of  authority  the  employmea 
to  constitute  one  a  servant,  need  not  be  f^ 
any  particular  length  of  time,  but  may  1 
for  a  single  occasion  only.^^*^     And  it  is  n, 

(Mass.)  343;  Com.  v.  Libbey,  11  Mete.  (Mase 
G4.  45  Am.  Dec.  185. 

'•■'•Rog.   V.   Turner,  11   Cox,  C.  C.  551;     Reg. 
Bailey,  12  Cox,  C.  C.  56. 

««o  Rex  V.  Nettleton,  1  Mood.  C.  C.  259 ;    Reg. 
Hoare.  1  Fost.  &  F.  647;    Reg.  v.  Mayle,  11  CC 
C.  C.  150. 

^«i  Reg.  V.  Hoarc.  1   Fost.  &  F.  647;     State 
Barter,  58  N.  H.  604;    State  v.  Brooks,  85  lo^ 
366.     Compare   1    Whart.   Crim.    Law    (10th   Ed 
§  1014. 

302  Reg.  V.  Turner,  11  Cox,  C.  C.  551;    Reg. 
Tite,  Leigh  &  C.  29;    Rex  v.  Carr,  Russ.  &  R.  li 

.!«TRex    V.    Smith.    Russ.    &    R.    384;     Reg. 
Thomas,   6   Cox,   C.   C.   403;     Reg.  v.   Wlnnall, 
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necessary  that  there  shall  be  a  formal  ap- 
pointment. One  who  acts  as  servant  for  an- 
other, with  the  other's  acquiescence,  is  a 
servant  de  facto,  and  within  the  statute.^®^ 

(c)  ''Agents/'  ^^^  —  A  statute  pimishing 
embezzlement  by  agents  applies  only  to  per- 
sons who  stand  in  the  legal  relation  of  agent 
of  another.  An  agent  is  one  to  whom  is  dele- 
gated authority  to  act  for  and  in  the  name 
of  his  employer,  and  who  is  not  under  his 
employer's  immediate  direction  and  con- 
^j.q]  366      'pjjg   term   does   not   include   mere 

clerks  or  servants.  Nor  does  it  include  a 
mere  naked  bailee,^®^  or  a  hirer  of  property 
or  other  bailee  who  receives  the  property  for 
his  own  use  and  benefit.'^® 

Cox,  C.  C.  326;  State  v.  Costin,  89  N.  C.  511; 
State  V.  Barter,  58  N.  H.  604;  State  v.  Foster, 
37  Iowa,  404.  Contra,  Rex  v.  Freeman,  5  Car.  & 
P.  534;    Johnson  v.  State,  9  Baxt.  (Tenn.)  279. 

3«4  Rex  V.  Beacoll,  1  Car.  &  P.  457 ;  Rex  v.  Rees, 
6  Car.  &  P.  606. 

MS  See  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1003- 
1006. 

3<»«Reg.  V.  Cosser,  13  Cox,  C.  C.  187;  People 
v..  Treadwell,  69  Cal.  226;  Pullan  v.  State,  78  Ala. 
31,  56  Am.  Rep.  21;  Com.  v.  Newcomer,  49  Pa. 
St  478;    Com.  v.  Young,  9  Gray  (Mass.)  9. 

a«7  Pullan  V.  State,  78  Ala.  31,  56  Am.  Rep.  21. 

s«8  Watson  y.  State,  70  Ala.  13,  45  Am.  Rep.  70. 


A  person  may  be  an  agent,  and  within  the 
statute,  though  lie  may  bo  paid  by  commis- 
sionB  out  of  the  moneys  received  by  him  for 
his  employer ;  *""  though  he  may  receive  no 
compensation  at  all ;  ^^^  and  though  he  may 
be  employed,  not  for  any  particular  length  of 
time,  but  for  a  particular  occasion  only."* 
One  who  assumes  to  act  for  another,  when  he 
has  no  authority  in  fact,  and  thereby  re- 
ceivea  money  or  property  for  or  on  account 
of  the  person  for  whom  he  assumes  to  act, 
is  an  agent  de  facto.  He  is  estopped  to  deny 
authority  to  act,  and  is  within  the  statute.'^* 

"•Com.  V.  Foster,  107  Mass.  221,  Beale'e  Cas. 
715;  Com.  v.  Smith,  129  Mass.  104;  Campbell 
V.  SUte,  36  Ohio  St.  70;  Morehouse  v.  State.  35 
Neb.  643. 

He  must  not  have  the  right  to  mingle  the  money 
received  for  his  principal  with  his  own  funds. 
Com.  v.  Steams,  2  Mete.  (Mass.)  343:  Com.  v. 
Foster,  supra. 

)'«  State  v.  Barter,  6S  N.  H.  604;  State  v.  Brooka, 
Se  Iowa,  366. 

iTiRpx  V.  Smith,  Rubs.  &  R.  384;  Pullan  ▼. 
State,  78  Ala.  31,  56  Am.  Rep.  21;  State  v.  Barter, 
58  N.  H.  604;  Com.  v.  Newcomer,  49  Pa.  St.  478. 
Contra,  Johnson  v.  State.  9  Baxt.  (Tenn.)  279. 

nil  People  V.  Treadwell.  69  Cal.  23fi:  State  v. 
Spaulding,  24  Kan.  1. 
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(d)  ''Employes," —  Statutes  sometimes 
punish  embezzlement  by  "employes."  Sucli 
a  statute  applies  to  any  person  who  is  em- 
ployed by  another,  whatever  may  be  the  na- 
ture of  the  employment,  and  whether  the  re- 
lation arising  therefrom  be  that  of  agent  or 
servant.^^^ 

{e)  '' Bailees.'"^' ^  —  In  many  jurisdic- 
tions statutes  punish  embezzlement  by  "bail- 
ees," or  particular  kinds  of  bailees,  as  com- 
mon carriers,  warehousemen,  etc.  Statutes 
punishing  embezzlement  by  bailees  have  been 
held  to  apply  to  an  inn-keei)er  in  possession 
of  a  guest's  baggage ;  '^^  to  a  person  to  whom 
money  was  delivered  by  another  to  buy 
goods ;  ^^®  to  a  person  to  whom  accepted  or- 
ders for  oil  were  delivered ;  ^^"^  to  an  attorney 
employed  to  collect  money,*  and  to  receive  as 
compensation  a  certain  percentage  of  the 
amoimt  collected,^^®  etc.     But  a  person  who 


373  state  V.  Foster.  37  Iowa,  404;    Rittor  v.  State, 
111  Ind.  324. 

374  See    generally    10    Am.    &    Eng.    Enc.    Law 
(2d   Ed.)    1007   et  seq. 

3T5  People  V.  Husband,  36  Mich.  306. 
-JT^Reg.  V.  Aden,  12  Cox,  C.  C.  512. 
3-  Hutchinson  v.  Com.,  82  Pa.  St.  472. 
378  Wailis  V.  State.  54  Ark.  611. 
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receives  iiiouey  or  property  for  another  does 
not  necessarilv  become  a  bailee  within  the 
meaning  of  the  statutes.^ ^^  It  has  l>een  held, 
for  example,  that  the  statute  does  not  apply 
to  a  principal  who  has  receive*  1  a  deposit  of 
money  from  his  agent,  to  insure  the  faithful 
discharge  by  the  latter  of  his  duties,^*^  or  to 
a  person  to  whom  an  excessive  payment  of 
money  has  been  made  by  niistake.^*^  A  per- 
son to  whom  goods  are  delivered  upon  a  sale 
on  condition  that  the  title  shall  pass  upon 
payment  of  the  price  is  not  a  bailee.^^'"'  Un- 
der some  statutes,  embezzlement  can  be  com- 
mitted bv  such  bailees  only  as  stand  in  a  fidu- 
ciary  relation  to  the  bailor,  and  who  receive* 
the  property  exclusively  for  the  benefit  of  the 
bailor.  Such  statutes  do  not  apply  where 
the  property  is  held  for  the  benefit  of  the 
bailee,  as  for  hire.^®^  The  English  statute 
has  been  held  to  apply  only  in  the  case  of 

379  See  Reg.  v.  Hoare,  1  Fost.  &  F.  647. 

880  Mulford  V.  People,  139  111.  586. 

;jsi  Fulcher  v.  State,  32  Tex.  Cr.  R.  621. 

3>»-*  Krause  v.  Com.,  93  Pa.  St.  418.  39  Am.  Rep. 
762. 

3S3  Watson  V.  State.  70  Ala.  13,  45  Am.  Rep.  70; 
Reed  v.  State,  16  Tex.  App.  586. 


}k 
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bailments  in  which  tlie  specific  property  is 
to  be  returned  to  the  bailor.^^^ 
348.  The  Conversion  or  Embezzlement. 

The  statutes  vary  somewhat  in  the  terms 
U8e<i  to  designate  the  act  by  which  embezzle- 
ment niav  be  etfeeted.  Thev  almost  invari- 
ably  require  a  conversion,  and  generally  use 
the  term  **embczzle,"  which  implies  a  con- 
version. To  c( institute  a  conversion,  so  as 
to  make  out  a  case  of  embezzlement,  the  own- 
er must  l>e  deprived  of  his  money  or  property 
by  an  adverse  using  or  liolding.^^*^  Mere 
secreting  of  pro])erty  witli  intent  to  convert 
it  is  not  enough.^****  Xor  is  it  eml)ezzlement 
merely  to  fail  or  refuse  to  pay  a  debt,  what- 
ever mav  1k»  the  motive  bv  which  the  debtor 
is  inlluenced.^**^     To  make  a  conversion  em- 


it^+Reg.  V.  Garrett,  8  Cox,  C.  C.  368;  Reg.  v. 
Hassan,  8  Cox,  C.  C.  491,  Leigh  &  C.  58. 

J«»5  state  V.  HUl,  47  Neb.  456;  ChapUn  v.  Lee. 
18  Neb.  440.  See,  also,  Reg.  v.  Chapman,  1  Car. 
&  K.  119;    Penny  v.  State.  88  Ala.  105. 

3»6  McAleer  v.  State,  46  Neb.  116. 

3»7  People  V.  Hursi,  62  Mich.  276,  Beale's  Cas. 
716;  People  v.  Wadsworth,  63  Mich.  500;  Collins 
V.  State,  33  Pla.  429;  Com.  v.  Foster,  107  Mass. 
221;  Kribs  v.  People,  82  111.  425;  Mulford  v. 
People,  139  111.  586;  Com.  v.  Rockafellow,  163  Pa. 
St.  139. 
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hezzleiiieiit,  no  demand  is  necessary,^®®  unless 
required  by  the  statute.^ ®^ 

llie  means  by  which  an  embezzlement  is 
accomplished  are  not  material,  so  long  as 
there  is  a  conversion/''®^  An  agent  may  com- 
mit the  crime  by  drawing  a  draft  on  his 
principal,  payable  to  a  third  person,  the  same 
as  though  he  received  the  money  in  person, 
if  the  principal  pays  the  draft.^®^  And  the 
pledge  of  his  principal's  property  by  an  agent 
is  embezzlement  if  it  was  intrusted  to  him 
merely  for  safe-keej>ing,  or  for  sale  on  com- 
mission.^®'^     Embezzlement   may   consist   of 


388  Com.  V.  Tuckerman,  10  Gray  (Mass.)  173; 
Com.  V.  Hussey,  111  Mass.  432;  State  v.  Mason, 
108  Ind.  48;    Alderman  v.  State,  57  Ga.  367. 

380  A  demand  w%s  held  necessary  under  a  statute 
making  it  embezzlement  for  any  agent  to  neglect 
or  refuse  to  deliver  to  his  employer,  "on  demand,'* 
any  money,  etc.  Wright  v.  People,  61  111.  382. 
And  see  State  v.  Murch,  22  Minn.  67;  State  v. 
Bancroft,  22  Kan.  170. 

••»9o  Leonard  v.  State,  7  Tex.  App.  417;  State  v. 
Bzzard,  40  S.  C.  312. 

Giving  orders  for  grain  in  a  warehouse.  Calkins 
V.  State.  18  Ohio  St.  366.  98  Am.  Dec.  121. 

3»i  Ex  parte  Hedley,  31  Cal.  109. 

892  Morehouse  v.  State,  35  Neb.  643. 
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a  continuous  series  of  acts  of  conversion.^®^ 
Authorized  Acts, — A  servant,  agent,  or 
bailee,  who  does  with  the  property  or  money 
in  his  possession  only  what  he  is  authorized 
to  do  by  the  terms  of  his  emplojTiient,  having 
no  felonious  intent,  cannot  be  guilty  of  em- 
bezzlement.^®* But  authority  to  sell  prop- 
erty, or  to  othenvise  deal  with  it,  is  no  de- 
fense, and  does  not  bar  an  indictment  for 
embezzlement,  if  the  agent,  servant,  or  bailee 
converts  the  same  or  its  proceeds  to  his  own 
juse  with  a  fraudulent  intent.^®*^  Where  a 
bailee  or  agent  has  authority  to  sell  prop- 
erty, and  sells  it,  not  for  the  purpose  author- 
ized, but  with  a  fraudulent  intent  to  appro- 
priate it  or  its  proceeds  to  his  own  use,  he  is 
guilty  of  embezzling  the  property  itself  as 
much  as  if  he  had  no  authoritv  to  sell,  for 
the  sale  of  the  property  with  the  fraudulent 
intent  is  a  conversion.^®® 


3»8  Brown  v.  State,  18  Ohio  St.  497;  Ker  v. 
People.  110  m.  627.  51  Am.  Rep.  706. 

sMCom.  V.  Smith,  129  Mass.  104;  MiHer  v. 
State,  16  Neb.  179. 

»»5  Leonard  v.  State.  7  Tex.  App.  417. 

3»«  Leonard  v.  State,  7  Tex.  App.  417;  State 
V.  Adams.  108  Mo.  208. 

If  a  bailee  or  agent,  who  has  authority  to  sell 


\ 
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349.  The  Intent. 

To  constitute  eiiibezzlemeiit,  there  must 
be,  as  in  larceny,^®"  a  fraudulent  intent  to 
deprive  the  owner  of  his  property.^***®  If 
property  is  converted  under  a  bona  fide  claim 
of  right^  an  action  for  conversion  may  lie, 
but  the  conversion  is  not  embezzlement,  how- 
ever unfounded  the  claim  may  be.^^®     The 


goods,  seUs  them  without  any  intent  to  defraud 
his  principal,  and  after  the  sale  fraudulently  con- 
verts the  proceeds,  he  is  guilty  of  embezzling  the 
proceeds,  but  not  of  embezzling  the  goods.  Baker 
v.  State,  6  Tex.  App.  346;  Leonard  v.  State,  7  Tex. 
App.  417. 

397  Ante,  fi  326  et  seq. 

808  Reg.  V.  Creed,  1  Car.  &  K.  63;  Reg.  v.  Balls. 
L.  R.  1  C.  C.  328;  Reg.  v.  Norman,  Car.  &  M.  501; 
People  V.  Galland,  55  Mich.  628;  People  v.  Hurst, 
62  Mich.  276,  Beale's  Cas.  716;  Spalding  v.  People, 
172  111.  40;  Com.  v.  Tuckerman,  10  Gray  (Mass.) 
173;     State  v.  Leonard,  6  Cold.    (Tenn.)   307. 

In  State  v.  Baldwin,  70  Iowa,  180,  it  was  said: 
"The  crime  of  embezzlement  embraces  all  of  the 
elements  of  larceny  except  the  actual  taking  of  the 
property  or  money  embezzled.  It  is  the  larceny 
of  money  or  property  rightfully  In  the  possession 
of   the   party   charged   with   the   crime." 

ayyReg.  v.  Creed,  1  Car.  &  K.  63;  Reg.  v.  Nor- 
man, Car.  &  M.  501;  Ross  v.  Innis,  35  111.  487,  85 
Am.  Dec.  373;    Beaty  v.  State,  82  Ind.  228. 
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same  is  true  in  aiiv  otlier  case  of  conversion 
bv  mistake,  and  without  intent  to  defrand.**^^ 

III.  CHEATS  AND  FALSE  PRETENSES. 

(A)  Common-Law  Cheats. 

350.  Definition. — Cheating,  as  a  common-law  of- 
fense, is  the  fraudulent  obtaining  of  the  property 
of  another  by  any  deceitful  and  illegal  practice  or 
token,  not  amounting  to  a  felony,  which  is  of  such 
a  nature  that  it  directly  affects,  or  may  directly  af- 
fect, the  public  at  large.^^i  Such  a  cVieat  is  a  mis- 
demeanor at  common  lawj 

351.  Indictable  Cheats  and  Private  Frauds  Distin- 
guished. 

To  render  a  cheat  indictable  at  common 
law,  the  means  by  which  it  is  accomplished 
must  be  such  as  affect  or  may  affect  the  pub- 
lic at  large,  and  not  merely  a  single  individ- 
ual. The  cheat  must  be  of  a  public  nature, 
and  such  that  common  prudence  cannot  guard 
against  it.  It  is  a  misdemeanor  at  common 
law  for  a  dealer  to  cheat  a  customer  by  using 

*•'"  State  V.  Smith,  47  La.  Ann.  432;  Van  Etten 
V.  State,  24  Neb.  734. 

^•'1  Steph.  Dig.  Crim.  Law,  art.  338;  2  East,  P.  C. 
818:  Rex  V.  Wheatly.  2  Burrows,  1125.  1  W.  Bl. 
273.  Beale's  Cas.  97.  Anrl  see  MidcHeton  v.  State, 
Dudley  (S.  C.)  275:  State  v.  Renick  (Or.)  56  Pac. 
275. 
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false  weights  or  nieasiires,**^^  or  for  a  per- 
son to  obtain  another's  money  or  property 
by  means  of  a  false  token,  if  it  be  of  such  a 
nature  as  to  be  likely  to  deceive  the  public 
generally.*^^  And  a  conspiracy  to  defraud 
is  indictable  at  common  law.*^*  These  are 
fraudulent  practices  which  affect,  or  may  af- 
fect, the  public  at  large,  and  against  which 
common  prudence  cannot  guard.**®^  But  for 
a  person  to  obtain  another's  money  or  prop- 
erty by  a  mere  lie,  or  by  a  promise  which  he 
does  not  intend  to  perform,  or  by  other  prac- 

402  Rex  V.  Wheatly,  2  Burrows,  1125.  1  W.  Bl. 
273,  Beale's  Cas.  97;  Young  v.  Rex,  3  Term  R.  104; 
Rex  V.  Dunnage,  2  Burrows,  1130;  People  v. 
Gates,  13  Wend.  (N.  Y.)  319. 

*08Reg.  V.  Mackarty.  2  Ld.  Raym.  1179,  6  Mod. 
301,  2  East,  P.  C.  823;  Com.  v.  Speer,  2  Va.  Cas. 
65;  State  v.  Stroll,  1  Rich.  (S.  C.)  244. 

Selling  goods  with  false  marks  on  them,  making 
them  appear  to  be  what  they  are  not,  is  a  common- 
law  cheat.  Reg.  v.  Closs,  Dears.  &  B.  460,  7  Cox, 
C.  C.  494;  Rex  v.  Edwards,  2  East,  P.  C.  820; 
Rex  V.  Worrel,  2  East,  P.  C.  820;  Respublica  v. 
Powell,  1  Dall.  (Pa.)  47. 

404  Reg.  V.  Mackarty,  2  Ld.  Raym.  1179,  6  Mod. 
301;  2  East,  P.  C.  823;  Com.  v.  Warren,  6  Mass. 
74;    ante,  §  144. 

405  Rex  V.  Wheatly.  2  Burrows,  1125,  1  W.  Bl. 
273,  Beale's  Cas.  97. 
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tices  not  affecting  the  public,  is  a  mere  pri- 
vate fraud,  and  is  not  indictable  unless  made 
so  by  statute.*"* 

This  distinction  was  clearly  brought  out 
in  a  leading  English  case,*"'  in  which  a 
brewer  was  indicted  for  a  cheat  in  delivering 
sixteen  gallons  of  beer  for  and  as  eighteen 
gallons,  which  he  had  contracted  to  deliver, 
and  obtaining  pay  for  the  latter  amount. 
It  was  held  that  this  was  not  an  indictable 
offense.  Lord  Mansfield  said :  "That  the 
fact  here  charged  should  not  be  considered 
as  an  indictable  offense,  hut  left  to  a  civil 

•"•Re«  T,  Wheatly,  2  Burrows.  1125,  1  W.  Bl. 
273.  Beale's  CaB.  97;  Rex  v.  L^ra.  2  Leach,  C.  C. 
652,  2  East,  P.  C.  827.  G  Term  R.  565;  Reg.  v. 
Bagleton,  Dears.  C.  C.  376;  Rex  v.  Bryan,  2 
Strange,  SSG;  Com,  v,  Warren,  6  Mass.  72;  State 
V.  Justice,  2  Dev.  (N.  C.)  199;  People  v.  Miller, 
14  Jobns.  (N.  Y.)  371 ;  People  v.  Babcock.  7  Johns. 
(N.  Y.)  201.  6  Am.  Dec.  256;  Ranaey  v.  People, 
22  N.  Y.  413;  Hartmann  v.  Com.,  5  Pa.  St.  60; 
Com.  V.  Hickey.  2  Pars.  Sel.  Caa.  {Pa.)  317:  Wright 
V.  People,  1  III.  102;  Middlelon  v.  State,  Dudley 
(S.  C.)  275;  People  v.  Qametl.  35  Cal.  470,  95 
Am.  Dec.  126;  State  v.  Renlck  (Or.)  56  Pac.  275. 
Compare,  as  contra,  Hill  v.  State,  1  Yerg.  (Tenn.) 
76.  24  Am.  Dec.  441. 

See,  also,  Stepb.  Dig.  Crlm.  Law.  art.  338. 

<"  Rex  T.  Wheatly,  supra. 


remedy  by  an  actioij,  is  reasonaiik;  and  right 
in  the  nature  of  the  thing,  liecanse  it  is  only 
an  inconvenience  and  injury  to  a  private 
person,  arising  from  that  private  person's 
own  negligence  and  carelessness  in  not  meas- 
uring the  liquor,  njwn  i-eceiving  it,  to  see 
whether  it  held  out  the  just  measure  or  not. 
The  offense  that  is  indictable  must  be  such 
a  one  as  affects  the  pubHc,  as  if  a  man  uses 
false  weights  and  measures,  and  sells  by  thera 
to  all  or  to  many  of  his  customers,  or  uses 
them  in  the  general  course  of  his  dealing; 
so,  if  a  man  defrauds  another,  under  false 
tokens ;  for  these  are  deceptions  that  common 
care  and  prudence  arc  not  sufficient  to  guard 
against.  So,  if  there  be  a  conspiracy  to 
cheat;  for  ordinary  care  and  caution  is  no 
guard  against  this.  Those  cases  are  much 
more  than  mere  private  injuries;  they  are 
}niblic  offenses.  But  here  it  is  a  mere  private 
im|)Osition  or  deception.  No  fal.se  weights 
or  measures  are  used,  no  false  tokens  given, 
no  conspiracy ;  only  an  imposition  upon  the 
person  he  was  dealing  with,  in  delivering 
him  a  less  quantity  instead  of  a  greater, 
which  the  other  carelessly  accepted.  'Tis 
only  a  nonperformance  of  his  contract,  for 
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which   nonperformance   he   may   bring   his 
action/'  *o» 

(B)  False  Private  Tokens. 
352.  In  General. — ^To  fraudulently  obtain  prop- 
erty by  means  of  a  false  token  not  of  such  a  na< 
ture  as  to  affect  the  public  generally  was  not  an 
offense  at  common  law,  but  it  has  been  made  so  in 
some  Jurisdictions  by  statute. 

353.  Common  Law. 

At  common  law,  as  we  have  seen,  it  was  an 
indictable  offense  to  cheat  by  means  of  false 
tokens  of  such  a  nature  as  to  deceive  or  affect 

*o»ln  Reg.  V.  Jones,  2  Ld.  Raym.  1013,  1  Salk. 
379,  the  defendant  had  obtained  money  from  the 
prosecutor  by  pretending  to  be  sent  for  it  by  a 
person  who  had  not  sent  him.  The  court  said: 
"It  is  not  indictable,  unless  he  came  with  false 
tokens.  We  are  not  to  indict  one  man  for  making 
a  fool  of  another;  let  him  bring  his  action."  And 
see  Rex  v.  Bryan,  2  Strange,  866. 

The  giving  of  a  check  on  a  bank  by  one  who 
has  no  account  there,  and  falsely  representing 
that  it  is  good,  is  not  a  common-law  cheat.  Rex  v. 
Lara,  2  Leach,  C.  C.  647,  2  East,  P.  C.  819. 

It  is  not  an  indictable  cheat  at  common  law  to 
obtain  money  or  goods  by  means  of  a  fraudulent 
promise  to  send  a  pledge,  or  to  pay.  See  Ne- 
huff's  Case.  1  Salk.  151 :  Hartmann  v.  Com.,  5  Pa. 
St.  60. 

Nor  is  it  cheating  at  common  law  to  induce 
another  to  purchase  a  promissory  note  that  has 
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the  public  at  large."*"'*^    It  was  not  an  offense, 
however,  to  use  mere  private  tokens.* ^^ 

354.  Statutes. 

This  was  changed  in  England  by  the  stat- 
ute of  33  Hen.  VIII.  c.  1,  making  all  cheats 
by  false  tokens  indictable,  whether  of  a  pub- 
lic or  a  private  nature.^^^  This  statute  is  old 
enough  to  be  a  part  of  our  common  law,  and 
has  been  recognized  as  in  force  in  some  of  the 
states,*^^  though  not  in  all.*^^  In  some  states 
similar  statutes  have  been  enacted.*^"* 

To  constitute  a  false  token  within  the 
meaning  of  such  a  statute,  there  must  be 
something    more    than    a    mere    verbal    lie. 


been  paid,  by  falsely  and  fraudulently  represent- 
ing that  it  is  unpaid.  Middleton  v.  State,  Dudley 
(S.  C.)  275. 

4o»Ante.  §§  350,  351. 

*io  Rex  V.  Lara,  2  Leach,  C.  C.  652,  2  East.  P.  C. 
819,  6  Term  R.  565;  State  v.  Renick  (Or.)  56 
Pac.  275. 

*ii  See  3  Chit.  Crim.  Law,  996. 

412  Com.  V.  Warren,  6  Mass.  72. 

ii8  Com   V.  Hutchinson,  1  Clark  (Pa.)  250. 

414  In  some  states,  the  statute  is  somewhat 
broader,  punishing  the  obtaining  of  property  "by 
color  of  any  false  token  or  writing."  See  Jones  v. 
State,  50  Ind.  473;  People  v.  Gates.  13  Wend.  (N. 
Y.)  320. 
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There  must  be  something  real  and  visible, 
as  a  ring,  a  key,  a  seal  or  other  mark,  or 
some  writing.'***'^  And  it  has  been  held  that 
even  a  writing  will  not  suffice  unless  it  be 
in  the  name  of  another  than  the  accused,  or 
be  so  framed  as  to  afford  more  credit  than 
the  mere  assertion  of  the  party  defrauding.** ^^ 
It  has  been  said  that  a  statute  punishing 
the  obtaining  of  property  by  "'cohjr  of  any 
false  token  or  writing''  applies  whenever  the 
fraud  is  effected  by  making  a  token  or  writ- 
ing appear  to  be  different  from  what  it  really 
is,  or  by  representing  a  false  token  or  a 
false  writing  to  be  genuine.^^" 

41' 3  Chit.  Crim.  Law,  997.  And  see  Tatum  v. 
State,  58  Ga.  409;  State  v.  Renick  (Or.)  56  Pac. 
275;   State  v.  Delyon,  1   Bay   (S.  C.)   353. 

The  statute  against  obtaining  property  by  false 
tokens  does  not  apply  where  a  person  induces 
another  to  buy  a  blind  horse  by  falsely  represent- 
ing that  it  is  sound.  State  v.  Delyon.  supra.  And 
see  Tatum  v.  State,  supra. 

Nor  does  it  apply,  where  a  man  assumes  a  ficti- 
tious name,  and  represents  that  he  is  unmarried, 
and  by  this  means,  together  with  a  promise  to 
marry,  obtains  money  from  a  woman.  State  v. 
Renick,  supra. 

416  3  Chit.  Crim.  Law.  997.  citing  2  East.  P.  C. 
689. 

*i7  Wagoner*  v.  State,  90  Tud.  504.  And  see 
Jones  v.  State,  50  Ind.  473. 

The  writing  must  purport  to  be  the  act  of  some 
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(C)  FalM  Pretenna. 
355.  In  General. — To  obtain  property  by  mara 
fal««  and  fraudulent  representation*,  without  the 
use  of  falae  weighta,  maaaurea,  or  tokeni,  waa  not 
an  offanae  at  common  taw,  but  in  moat  JurJadlc- 
tlona  it  la  now  puniahed  by  atatute.  The  atatutM 
vary  somewhat  in  their  terma.  but  they  all,  in  aub- 
atancB.  puniah  the  fraudulent  obtaining  of  the 
property  of  another  by  any  falao  pretenae.  To 
constitute  this  offense: 

1.  The  pretense  may  be  made  aither  by  writ- 

ten or  spoken  words,  or  by  conduct  alone. 

2.  There  muat  be  aomethlng  more  than  mar* 

failure  to  diaoloae  facta. 

3.  The  pretense  must  be  a  representation  of  a 

fact  aa  exiating  or  as  having  exiated.     It 

(a)  A  statement  aa  to  future  event*,  aa  a 

prediction,   or  a  atatement  of  inten- 
tion or  expectation. 

(b)  A  mere  promise. 

<c)  A   mere   expression   of   opinion   or   be- 
lief, 
(d)   Mere  dealers'  talk  or  puffing. 

4.  The  pretense  must  be  falae,  and  It  muat  be 

■e  at  the  time  the  property  la  obtained, 

person,  at  leaet.  Therefore,  s  writing  In  ttie  form 
of  a  note  or  bond,  but  wblch  baa  no  signature,  and 
does  not  purport  to  bave  a  signature,  Is  not  with- 
in the  statute.  People  v.  Gates,  13  Wend.  (N.  T.) 
S20. 

The  statute  does  not  apply  where  a  genuine 
writing  is  used  to  perpetrate  a  fraud.  SbalTer  t. 
State.  82  Ind.  221. 
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5.  It  must  be  reaaonably  calculated  to  deceive, 

but  it  mu«t  be  considered  with  reference 
to  the  capacity  and  condition  of  the  par- 
ticular peraon  to  whom  it  is  made. 

6.  It  must  be  made^  ,_- 

(a)  With  knowledge  that^ttl*  false. 

(b)  With  Intent  to  defraud. 

(c)  With     intent^,.,.to    deprive    the    owner 

wholly^pfnis  property. 
7>  It  must  deceive  the  peraon  to  whom  It  la 
made.  Therefore,  it  must  be  relied  upon 
by  him,  and  be  a  direct  and  proximate 
cause  of  his  parting  with  the  property. 
But  it  need  not  be  the  aole  Inducement. 

8.  By   the  weight  of  authority,   negligence   of 

the  peraon  defrauded  is  no  defense. 

9.  The  pretense  must  result  in  the  obtaining 

of  the  property.    Therefore, 
<■)   The     Property     must     be    actually    ob- 

Uined. 
(b)  The    property,    as   diatlngulahed   from 

the  mere  possession,  must  be  parted 

with. 

10.  The  peraon  to  whom  the  pretense  is  made 

muat  be  defrauded.  Injury  must  be  aua- 
Ulned. 

11.  The   thing   obtained   must   be   within   the 
terma  of  the  atatute. 

Reason  for  the  Statutes.- — The  statutes 
puoiahing  as  a  crime  the  obtaining  of  an- 
other's property  by  false  pretenses  were  in- 
tended to  remedy  two  supposed  defects  in 
the  common  law.     As  has  just  been  shown, 


it  is  not  an  indie  til  blc  clitat  Ht  ( 
to  fraudiileiiti^v  itlitiiiii  money  vr  goods  from 
another  by  tuvw  false  in'cceiiMct'.  witliont  tbe 
iiae  of  any  false  toki'ii,  weight,  iir  measure.*^* 
Nor  dttes  it  ainuunC  to  larceny  where  the 
owner  intends  to  jiart  with  lii«  /'r«/«'c/i/  in 
the  money  or  powlri.'""  It  is  to  reach  these 
cases  that  the  statutes  were  <jriirirnilly  en- 
acted. 

The  Emjlish  .s7rt/»(cs.--Th.-  .triginal  Kng- 
lish  Btatnte  was  that  of  M  (Jeo.  [[.  <-.  :!4. 
which  made  it  a  criminal  olfense  for  any 
person  to  "'knowingly  and  designedly,  by 
false   pretense  or   pretenses,  *     "     ol)- 

tain  from  any  person  or  persons  money, 
goods,  wares,  or  incri-bandise.  with  intent  to 
cheat  or  defraud  any  jrtsiih  or  jK-rsons  of 
the  same."  After  this  eamc  the  statnte  of  7 
k  8  Geo.  IV.  e.  -■JO.  S  ■'■■!.  pnnishing  any 
person  who  should  "by  any  false  pretense 
obtain  from  any  other  ]HTson  any  chat- 
tels, money,  or  valuable  security,  with  intent 
to  cheat  or  defraud  iiny  jiersou  of  the  same." 
This  language  was  alsn  adopted  by  the  pres- 
ent statute  of  24  i:  'i.'>  Vicl.  e.  !i(i,  §  8>5. 

*is  Ante,  8  351. 
*"»Ante.  i  318. 
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The  Statutes  in  the  United  States.  —  In 
this  country  the  statutes  vary  in  the  differ- 
ent states,  ilany  of  them  follow  the  Eng- 
lish statute  of  Geo.  II.,  but  some  are  broad- 

356.  The  False  Pretense — In  General. 

To  constitute  the  offense  of  obtaining  prop- 
erty by  a  false  pretense,  it  is  clear  that  some 
pretense  must  l>e  made.'*^^  The  statutes, 
however,  do  not  require  that  any  false  token 
shall  be  used.  A  mere  lie  or  false  represen- 
tation is  sufticient.'*^^  A  pretense,  within  the 
meaning  of  the  statutes,  is  a  representation 
of  a  fact  as  existing  or  as  having  existed  in 
the  past."**'^ 


420  See,  generally.  Ranney  v.  People,  22  N.  Y. 
413;    State  v.  Vanderbllt,  27  N.  J.  Law,  328. 

*2i  See  Reg.  v.  Jones  [1898]  1  Q.  B.  120;  Com. 
V.  Drew,  19  Pick.  (Mass.)  179,  Beale's  Cas.  744. 

«2  Reg.  V.  Woolley.  3  Car.  &  K.  98,  1  Den.  C.  C. 
559,  4  Cox.  C.  C.  193:  Young  v.  Rex.  3  Term  R.  98; 
Com.  V.  Bnrdick,  2  Pa.  St.  164,  44  Am.  Dec.  186; 
People  V.  Johnson.  12  Johns.  (N.  Y.)  292:  State  v. 
Vanderbllt.  27  N.  J.  Law,  328. 

«3  Reg.  V.  Hazelton.  L.  R.  2  C.  C.  134;  Com.  v. 
Drew,  19  Pick.  (Mass.)  179,  Beale's  Cas.  744; 
Jackson  v.  People.  126  111.  139;  People  v.  Johnson, 
12  Johns.  (N.  Y.)  292;  Taylor  v.  Com..  94  Ky.  281; 
People  V.  Reynolds.  71  Mich.  348;  People  v.  .Jordan, 
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357.  How  the  Pretense  may  be  Made. 

The  false  re])reBeiitatioii  or  pretense  may 
be,  and  generally  is,  verbal  or  in  writing,*^* 
but  it  need  not  be  so.  It  may  be  by  conduct 
alone,  without  any  u-ords  at  all,  either  writ- 
ten or  spoken.*^'*  Thus,  in  a  leading  English 
case  it  was  heki  that  an  indictment  would  lie 
under  the  statute  against  a  person  who  had 
frandnlently  obtained  goods  from  a  trades- 
man at  Oxford  by  wearing  a  cap  and  gown, 
and  thus  by  his  conduct  giving  the  impres- 
sion that  lie  was  a  member  of  the  Univer- 
sity.*^*    The  principle  also  applies  where  a 

66  Cal.  13.  56  Am.  Hep.  7:!:  Com.  v.  Moore,  99 
Pa.  St.  574;  State  v.  Moore,  lU  N.  C.  672. 

fit  It  may  !><>  by  means  ot  an  advertisement  In 
a  newspaper,  or  elsewhere.  See  JackBoo  v.  Peo- 
ple. 126  111.  139;  Reg,  v.  Cooper.  1  Q.  B.  Dlv.  19. 
13  Cox,  C.  C.  123. 

*-'■  Rex  V.  Barnai'il.  7  Car.  &.  P.  784,  Beale'e  Cas. 
727;  Reg.  v.  Bull,  13  Cox.  C.  C.  608:  Ren  v.  Story, 
Rubs.  &  R.  80;  Com,  v.  Drew,  19  Pick.  (Masa.) 
179,  Beale's  Cas.  744:  State  v.  Dowp.  Z7  Iowa,  273, 
1  Am.  Rep,  271;  Blum  v.  State.  20  Tex.  App.  532, 
54  Am.  Rep,  ,130;  State  v,  WUkerson,  98  N,  C, 
896;  Com.  v.  Wallarp,  114  Pa,  St,  412,  60  Am, 
Rep.  353, 

*!"Rex.  V,  Banianl,  7  Car.  &  P.  784.  Beale's  Cae, 
727, 

It  la  a  false  pretense  for  a  person  to  present 
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man  obtains  money  or  goods  by  giving  a 
worthless  check,  knowing  that  he  has  no 
funds  in  the  bank,  and  having  no  reason  to 
suppose  that  the  check  will  be  paid.**^" 

358.  Nondisclosure  of  Facts. 

Mere  silence  or  failure  to  disclose  fact.s 
can  rarely,  if  ever,  amount  to  a  false  pro- 
tense,  provided  there  is  no  such  conduct  as 
to  amount  to  a  representation.  Thus,  it  has 
been  held  that  an  indictment  will  not  lie 
against  an  insolvent  person  for  purchasing 
goods  on  credit  without  disclosing  the  fact 
of  his  insolvency,  if  there  is  no  misrepre- 

a  money  order  for  payment  at  the  postoffice,  and 
falsely  assume  to  be  the  person  mentioned  in  the 
order,  though  he  may  not  make  any  verbal  false 
representation.     Rex  v.  Story,  Russ.  &  R.  80. 

The  presentation  of  a  bank  note  as  good,  know- 
ing that  the  bank  by  which  it  was  issued  has 
stopped,  is  a  false  pretense  by  conduct.  Per 
Crompton,  J.,  in  Evan's  Case,  Bell,  C.  C.  192. 

427  Reg.  V.  Hazelton,  L.  R.  2  C.  C.  134 ;  Rex  v. 
Jackson.  3  Camp.  370;  Lesser  v.  People,  73  N.  Y. 
78;  Barton  v.  People,  135  111.  409,  25  Am.  St.  Rep. 
375;  Com.  v.  WaUace,  114  Pa.  St.  412,  60  Am.  Rep. 
353;  Com.  v.  Devlin,  141  Mass.  430. 

Giving  a  postdated  check  or  bill  of  exchange 
may  be  a  false  pretense.  Rex  v.  Parker,  7  Car.  & 
P.  825,  2  Mood.  C.  C.  1;  Reg.  v.  Hughes,  1  Fost. 
&  F.  355. 


824  CRIMES 

sentation  as  to  his  condition.*^®     Mere  non- 
disclosure must  be  distinguished  from  false 
representation  by  conduct.^^* 
359.  Statements  as  to  Future  Events  and  Promises. 

(a)  In  General. — It  has  been  repeatedly 
held  that  predictions,  or  other  statements  as 
to  future  events,  not  being  representations  as 
to  existing  or  past  facts,  are  not  false  pre- 
tenses within  the  meaning  of  the  statutes, 
even  though  the  person  making  them  may 
believe  or  know  that  thev  will  not  he  ful- 
filled.^^^  Thus,  it  has  been  held  that  an  in- 
dictment w-ill  not  lie  against  a  person  who 
obtains  money  or  property  from  another  by 
falsely  stating  that  the  other's  property  is 
about  to  be  attached. ^'"^^ 


42*»  Com.  V.  Eastman,  1  Cush.  (Mass.)  189,  48 
Am.  Dec.  596. 

*-9  See  ante,  §  357.  and  the  cases  there  referred 
to. 

^•:'»Rex  V.  Bradford.  1  \A  Raym.  366;  Com.  v. 
Drew,  19  Pick.  (Mass.)  179.  Beales  Cas.  744; 
State  V.  Kingsley.  108  Mo.  135;  Ranney  v.  People, 
22  N.  Y.  413;  People  v  Blanchard.  90  N.  Y.  314; 
Com.  V.  Burdick,  2  Pa.  St.  164.  44  Am.  Dec.  186; 
Burrow  v.  State.  12  Ark.  65.  Compare  In  re  Green- 
ongh.  31  Vt.  290. 

^  '•»  Burrow  v.  State,  12  Ark.  65. 
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(b)  Sialemenis  of  intention  or  expecta- 
tion, since  tbev  relate  to  the  future,  are  not 
false  pretenses,  within  the  meaning  of  the 
statutes,  even  though  the  person  making  them 
may  not  intend  or  expect  what  he  says,  and 
though  he  may  make  the  statements  fraudu- 
lently."*'*''^ Thus,  it  has  l)een  held  that  an  in- 
dictment  will  not  lie  under  these  statutes 
against  a  man  who  obtains  money  from  a  wo- 
man bv  falsely  statins:  that  he  intends  to 
marry  her,^'*'*  or  against  a  person  who  ob- 
tains lioard  at  a  hotel  by  falsely  telling  the 
proprietor  that  he  expects  a  check  at  a  cer- 
tain tiuK*;*'^^  or  against  a  person  who  ob- 
tains money  or  property  by  false  statement^ 
as  to  the  jiurposc  for  which  he  intends  to 
use  it/^^ 


*32Reg.  V.  Woodman.  14  Cox.  C.  C.  173;  Reg. 
V.  Lee,  Leigh  &  C.  309,  9  Cox.  C.  C.  304;  Reg.  v. 
Johnston,  2  Mood.  C.  C.  254;  Com.  v.  Moore,  99 
Pa.  St.  574;  State  v.  Kingsley,  108  Mo.  135;  Com. 
V.  Warren.  94  Ky.  615. 

*'^  Reg.  V.  Johnston.  2  Mood.  C.  C.  254. 

^^t  State  V.  Kingsley,  108  Mo.  135. 

*^'>  Reg.  v.  Lee,  Leigh  &  C.  309,  9  Cox,  C.  C.  304; 
Reg.  v.  Woodman,  14  Cox.  C.  C.  179;  State  v. 
Deday,  93  Mo.  98;   Com.  v.  Warren,  94  Ky.  615. 

In  Reg.  v.  Lee.  9  Cox.  C.  C.  304.  Leigh  &  C.  309. 
the  prosecutor  lent    £10  to  the  prisoner,  on  the 
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(c)  Promises,  like  predictionB  and  state- 
ments of  intention,  relate  to  the  future,  and 
they  do  not  fall  within  the  statutes  against 
false  pretenses,  even  when  they  are  made 
with  fraudulent  intent,  and  with  the  inten- 
tion of  not  performing  tUem.*^*  Thus,  it 
has  been  held  that  the  statutes  do  not  apply 
to  the  obtaining  of  money  or  property  by  a 
promise  to  pay  in  the  future,'^^  or  to  send 

false  pretense  that  he  was  going  to  pay  his  rent, 
and  testified  that  U  the  prisoner  had  not  told 
blm  that  be  was  going  to  pay  his  rent  he  would 
not  have  lent  the  money.  It  was  held  that  this 
was  not  a  false  pretense  of  any  existing  fact,  and 
that  a  conviction  could  not  be  sustained. 

43a  Rex  V.  Goodhall,  Russ.  &  R.  461.  Beale's  Cae. 
725;  Rex  v.  Bradford,  1  Ld.  Rayin.  366;  Ranney 
V.  People.  22  N.  Y.  413;  Com.  v.  Moore,  89  Ky. 
542;  State  v.  Klngsley.  108  Mo.  135;  Com.  v.  Bur- 
dick.  2  Pa,  3t.  Ifi4,  44  Am-  Dec.  186;  Strong  v. 
State,  86  Ind.  210.  44  Am.  Rep.  292;  State  v.  Magee, 
11  Ind.  154;  Dillingham  v.  State.  5  Ohio  St.  280; 
State  V.  Dowe.  27  Iowa.  2TA.  1  Am.  Rep.  271. 

"Any  representation  or  assurance  In  relation  to 
a  future  transaction  may  be  a  promise  or  covenant 
or  warranty,  but  cannot  amount  to  a  statutory 
false  pretense."  Com.  v.  Drew.  19  Pick.  (Mass.) 
179,  Beale's  Cas.  744. 

'■■'-  Rex  V.  Goodhall.  Riisa.  &  R.  461,  Beale's  Cas. 
725;  People  v.  Tompkins.  1  Park.  Cr.  R.  (N.  Y.) 
238. 
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or  furnish  goods,**®  or  to  marry/®*  or  to  pro 
cure  employment.**^ 

(d)  Statements  as  to  Future  Events  Ac- 
companied by  Statements  of  Fact. — If  a 
statement  as  to  future  events,  as  a  prediction, 
promise,  or  statement  of  intention,  is  accom- 
panied by  a  false  representation  as  to  an  ex- 
isting or  past  fact,  and  this  representation  is 
relied  upon,  and  is  one  of  the  inducements 
for  parting  with  the  property,  an  indictment 
will  lie,**^  for  a  pretense,  to  come  within  the 

<3«  State  V.  Haines,  23  S.  C.  170. 

*8»Reg.  V.  Johnston,  2   Mood.   C.  C.  254. 

**oRanney  v.  People,  22  N.  Y.  413.  But  see 
post,  §  359d,  note  441. 

441  Reg.  V.  Bates,  3  Cox,  C.  C.  201 ;  Rex  v.  Aster- 
ley,  7  Car.  &  P.  191;  Reg.  v.  West,  Dears.  &  B. 
C.  C.  575,  8  Cox,  C.  C.  12;  Reg.  v.  Jennison,  Leigh 
&  C.  157.  9  Cox.  C.  C.  158.  Heale's  Cas.  742;  Reg. 
V.  Speed,  15  Cox,  C.  C.  24;  Com.  v.  Wallace,  114 
Pa.  St.  413,  60  Am.  Rep.  353;  Boscow  v.  State,  33 
Tex.  Cr.  R.  390;  State  v.  Thaden,  43  Minn.  326; 
Donohoe  v.  State,  59  Ark.  377;  Com.  v.  Moore, 
89  Ky.  542. 

Thus,  the  statute  applies  where  a  person  obtains 
money  from  another,  not  only  by  pretending  that 
he  will  cure  a  disease,  but  also  by  falsely  repre- 
senting that  he  is  a  regular  physician,  and  a 
member  of  a  medical  institute.  Boscow  v.  State, 
supra. 

The  same  is  true  where  a  promise  to  procure 
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statute,  need  not  he  the  sole  inducement.'*'*- 
In  such  a  case,  however,  the  indictment  is 
based  upon  the  false  representation  of  fact, 
and  not  uj)on  the  prediction,  promise,  or 
statement  of  intention.  If  the  former  is  not 
relied  upon,  and  the  latter  is  the  sole  in- 
ducement, an  indictment  will  not  lie.^^^ 

360.  Expression  of  Opinion  or  Belief. 

A  mere  expression  of  opinion  or  belief  is 
not  a  false  })retense  within  the  statutes. 
And  it  can  make  no  difference  that  the  opin- 
ion ex])ressed  is  not  in  fact  entertained.**^ 


a  position  for  another  is  accompanied  by  a  false 
representation  of  ability  to  do  so,  or  a  false  rep- 
resentation that  there  is  a  certain  position  open. 
People  V.  Winslow,  39  Mich.  507:  Com.  v.  Parker, 
Thach  C  C.  (Mass.)  24.  Ranney  v.  People,  22 
N.  Y.  413.  which  is  to  the  contrary,  cannot  be  sus- 
tained. 

The  same  is  true  where  a  man's  promise  to 
furnish  a  house  and  marry  a  woman  is  accom- 
panied by  a  false  representation  that  he  is  a  single 
man.  Reg.  v.  Jennison,  Leigh  &  C.  157.  9  Cox,  C. 
C.  158,  Beale's  Cas.  742. 

<42  Post,  §  365c. 

**a  People  V.  Tompkins.  1  Park.  Cr.  R.  (N.  Y.) 
238. 

444  People  V.  Jacobs,  35  Mich.  36:  Com.  v.  Steven- 
son. 127  Mass.  448:   People  v.  Cfibbs.  98  Cal.  661; 
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For  example,  it  has  been  held  that  an  indict- 
ment cannot  he  maintained  for  a  fraudulent 
expression  of  opinion  as  to  the  value  of  prop- 
erty,^^^  or  as  to  the  wealth  of  a  person/**^  or 
for  a  statement  that  land  is  ''nicely  locat- 
ed."  ***"  This  rule  <loes  not  apply,  however, 
\vh(»rt»  a  statement,  though  in  the  form  of  an 
opinion,  really  involves  a  statement  as  to 
existing  or  past  facts.^'*** 

361.  "Dealers'  Talk"  or  "Puffing." 

The  statutes  are  not  intended  to  cover 
statements  known  as  ^'dealers'  talk"  or  ^*puff- 
ing,"  or  mere  exaggerated  statements  by  the 
seller  of  land  or  goods  as  to  the  quality  or 
value  thereof,  made  for  the  pur])()se  of  in- 
ducing another  to  buy  them,  for  such  state- 
ments are  to  be  expected,   and   persons  are 


Woodbury  v.  State,  69  Ala.  242,  44  Am.  Rep.  515; 
RothschUd  V.  State,  13  Lea  (Tenn.)  300;  State  v. 
Daniel,  114  N.  C.  823. 

**5  Com.  V.  Wood,  142  Mass.  461 ;  People  v. 
Gibbs,  98  Cal.  661;  People  v.  Jacobs,  35  Mich.  38. 
Compare  People  v.  Jordan,  66  Cal.  10.  56  Am.  Rep. 
73. 

<*«  Com.  V.  Stevenson,  127  Mass.  448.  And  see 
Rothschild  V.  State,  13  Lea  (Tenn.)   300. 

**^  People  V.  Jacobs,  35  Mich.  36. 

4**  People  V.  Peckens.  153  N.  Y.  576. 
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not  supposed  to  rely  upon  them.***  There 
is  a  point,  however,  beyond  which  a  seller 
of  land  or  goods  cannot  go.  If  he  fraudu- 
lently makes  a  positive  false  representation 
of  fact  as  to  the  quality  or  condition  of  an 
article,  or  of  the  quality  or  location,  etc., 
of  land,  to  induce  another  to  purchase  it, 
he  may  render  himself  liable  to  indict- 
ment.**^^ 
362.  Falsity  of  Pretense. 

To  constitute  the  offense  of  obtaining 
property  by  a  false  pretense,  the  pretense 
must  1)0  false.  The  offense  is  not  committed 
by  one  who  obtains  another's  property  by 
means  of  a  pretense  which  is  true,  though 
he  may  believe  it  is  false,**^^  for  the  law  does 

**oReg.  V.  Bryan,  Dears.  &  B.  C.  C.  265.  7  Cox, 
C.  C.  313,  Beale's  Gas.  729  (as  to  which  see  Steph. 
Dig.  Crlm.  Law*  p.  273,  note  3);  People  v.  Mor- 
phy,  100  Cal.  84 ;  State  v.  Heffner,  84  N.  C.  752. 

450  See  Reg.  v.  Goss,  BeH,  C.  C.  208,  8  Cox,  C.  C. 
264,  Beale's  Cas.  737 ;  Reg.  v.  Ardley,  L.  R.  1  C.  C. 
301,  12  Cox  C.  C.  23;  Reg.  v.  Roebuck,  Dears.  & 
B.  C.  C.  24,  7  Cox,  C.  C.  126;  State  v.  Stanley,  64 
Me.  157;  Watson  v.  People,  87  N.  Y.  561,  41  Am. 
Rep.  397;  State  v.  Burke,  108  N.  C.  750;  People 
V.  Bryant,  119  Cal.  595. 

451  State  V.  Asher,  50  Ark.  427,  Beale's  Cas.  229; 
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not  undertake  to  punish  a  mere  criminal  in- 
tent.**^ It  is  also  necessary  that  the  pre- 
tense shall  be  false,  not  only  when  made, 
but  also  when  the  property  is  obtained.^*^^ 
When  several  pretenses  are  made,  the  fact 
that  some  of  them  are  true  will  not  pre- 
vent an  indictment,  if  the  person  to  whom 
they  are  made  is  partly  influenced  by  those 
which  are  f  alse.**^* 

363.  Pretenses  not  Calculated  to  Deceive. 

It  has  been  held  that  the  pretense,  to 
come  within  the  statute,  must  be  made  under 
such  circumstances,  and  be  of  such  a  char- 
acter,  as  to  reasonably  deceive,*'^^  and  that  it 


State  V.  Garrls,  98  N.  C.  733;  People  v.  Reynolds, 
71  Mich.  348. 

Thus,  it  was  held  in  State  v.  Garris,  supra,  that 
an  indictment  could  not  be  maintained  against  a 
person  who,  with  intent  to  defraud,  and  believing 
his  statement  to  be  false,  represented  that  a 
crop  was  not  mortgaged,  where  a  mortgage  which 
was  intended  to  cover  the  crop  failed  to  do  so 
because  of  a  defect  in  the  description. 

*52  Ante,  §§  116-118. 

*3»  See  In  re  Snyder,  17  Kan.  555,  2  Am.  Cr.  R. 
238. 

*3*  Reg.  V.  Lince,  28  Law  Times  (N.  S.)  670. 

♦55  Com.  V.  Drew,  19  Pick.  (Mass.)  179,  Beale's 
Cas.  744;  Watson  v.  People,  87  N.  Y.  566,  41  Am. 
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must  not  be  clearly  absurd  or  unreasonable.'*^*^ 
In  determining,  however,  in  any  particular 
case,  whether  xhv,  pretense  was  calculated  to 
deceive,  the  intelligence  and  other  circum- 
stances of  the  person  to  whom  it  was  made 
must  be  taken  into  consideration,  the  ques- 
tion being  wh(»ther  it  was  calculated  to  de- 
ceive him.^*'*'  As  was  said  in  an  Ohio  case: 
*'Even  persons  deprived  of  ordinary  discre- 
tion, children,  or  idiots  are  (entitled  to  the 
protection  of  the  laws,  and  a  man  who  is 
ineffably  dull  may  not  for  that  reason  alone 
be  robbed  with  impunity/'  ^^^ 

Rep.  397;  State  v.  Estes,  4G  Me.  150:  Cowen  v. 
People,  14  111.  348;  Woodbury  v.  State,  69  Ala.  242. 
44  Am.  Rep.  515;  Canter  v.  State.  7  Lea  (Tenn.) 
349. 

4 r.ii  Watson  V.  People,  supra;  Woodbury  v.  State, 
supra;  Com.  v.  Drew,  supra:  State  v.  Vanderbilt, 
27  N.  J.  Law,  328. 

4:m  Bowen  v.  State.  9  Baxt.  (Tenn.)  45,  40  Am. 
Rep.  71.  and  other  cases  clt<Hl  in  the  note  follow- 
ing. 

«-•*  Bartlett  v.  State.  28  Ohio  St.  G69. 

There  are  some  cases  in  which  It  has  been  said 
that  the  pretense  must  b(^  sur  h  as  is  calculated 
to  impose  upon  a  person  of  ordinary  prudence 
and  caution.  See  Com.  v.  Grady,  13  Bush  (Ky.) 
285.  20  Am.  Rep.  192;  People  v.  Williams,  4  HIU 
(N.  Y.)  9,  40  Am.  Dec.  258;  Com.  v.  Hickey,  2  Pars. 
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That  the  existence  of  the  alleged  fact  was 
impossible  is  immaterial,  if  the  person  to 
whom  the  representation  was  made  believed 
it  and  relied  upon  it  in  parting    with    his 

Sel.  Cas.  (Pa.)  317;  State  v.  Magee,  11  Ind.  154. 
But  this  view  is  not  sound.  By  the  overwhelming 
weight  of  authority,  the  test,  is  whether  the  pre- 
tense was  calculated  to  deceive  the  particular 
person  to  whom  it  was  made,  and  not  whether  it 
was  calculated  to  deceive  persons  of  ordinary 
intelligence,  prudence,  and  caution.  Watson  v. 
People,  87  N.  Y.  564,  41  Am.  Rep.  397;  Reg.  v. 
Woolley,  3  Car.  &  K.  98,  1  Den.  C.  C.  559,  4  Cox, 
C.  C.  193;  People  v.  Sully,  5  Park.  Cr.  R.  (N.  Y.) 
166;  Bowen  v.  State,  9  Baxt.  (Tenn.)  45,  40  Am. 
Rep.  71;  Com.  v.  Henry,  22  Pa.  St.  256;  State  v. 
Vanderbilt,  27  N.  J.  Law,  332;  Johnson  v.  State, 
36  Ark.  242;  Cowen  v.  People,  14  111.  352;  Wood- 
bury V.  State,  69  Ala.  242,  44  Am.  Rep.  515.  And 
see  Reg.  v.  Wickham,  10  Adol.  &  E.  34. 

"The  object  and  purpose  of  the  law  is  to  pro- 
tect all  persons  alike,  without  regard  to  the  single 
capacity  to  exercise  ordinary  caution,  a  condition 
of  mind  very  diflBcult  of  definition,  and  certainly 
of  very  different  meaning  under  the  various  cir- 
cumstances that  may  surround  the  person  pro- 
posed to  exercise  it.  ♦  ♦  *  If  'ordinary  caution* 
is  to  have  its  influence  in  the  application  of  the 
law.  it  must  be  such  ordinary  caution  as  we  may 
naturally  and  reasonably  expect  to  exist  under 
the  circumstances  and  conditions  of  life  of  the 
person   practiced   upon.       The  question  is,   what 


I»iiiperty.  Thus,  represent  a  tioi  is  by  a  per- 
son that  he  is  poasesswl  <jf  suiieriiatural  pow- 
ers, and  the  like,  may  be  false  preteuses.*^' 


I  Is  be  capable  of  exerclBinK?  The  main 
object  of  the  law  is  to  protect  the  weak  against 
Ihe  strong,  the  inexperienceii  and  unquspeotlng 
againat  the  experienced  and  vicious.  There  can 
be  no  rule  o[  law  caring  more  tor  tbe  protection 
of  the  wiee  and  cultivated  than  for  the  foolish  and 
unlettered.  It  is  not  required  that  one  Should 
exercise  more  caution  and  prudence  than  nature 
has  given  him."  Bowen  v.  State,  9  Bait.  (Tenn.) 
45,  50.  In  this  case,  an  Indictment  and  convic- 
tion was  sustained  for  very  absurd  representa- 
tions, by  which  an  ignorant  and  superstitious  ne- 
gro was  Imposed  upon. 

'=»  Reg.  V.  Giles,  Leigh  &  C.  502.  10  Cox,  C.  C. 
H;  Reg.  v.  Lawrence,  36  Law  Times  (N.  S.)  404; 
Bowen  v.  State,  S  Baxt.  (Tenn.)  45. 

In  Reg.  V.  Lawrence,  supra,  the  defendaut  was 
convicted  of  attempting  to  obtain  money  upon  the 
false  pretense  that  he  had  power  to  communicate 
with  the  spirits  of  deceased  and  other  persons, 
although  such  persons  were  not  present  in  the 
place  where  he  then  was;  and  also  that  he  had 
power  to  produce  and  cause  to  be  present  such 
spirits  as  aforesaid  In  a  materialized  or  other 
form;  and  also  that  divers  musical  Instruments 
produced  sounds  by  the  sole  means  of  such  spirits. 
It  was  held  that  he  was  thereby  charged  with 
falsely  pretending  an  existing  fact,  and  that  tbe 
Indictment  so  .alleging  was  good. 
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3M.  The  Intent. 

(a)  Knowledge  That  Ike  Representation 
is  False, — In  some  states  the  statute  express- 
ly requires  that  the  person  making  the  rep- 
resentation shall  know  that  it  is  false.  Even 
when  the  statute  does  not  expressly  so  re- 
quire, it  is  assumed  that  the  legislature  did 
not  intend  to  dispense  with  the  necessity  for 
a  criminal  intent,  and  knowledge  that  the 
representation  is  false  is  held  to  be  an  essen- 
tial element  of  the  offense.**^** 

(b)  Intent  to  Defraud, — It  is  also  neces- 
sary that  the  false  representation  shall  be 
made  with  intent  to  defraud.*^'^      For  this 


*««>  Watson  V.  People,  87  N.  Y.  564,  41  Am.  Rep. 
397;  Com.  v.  Drew,  19  Pick.  (Mass.)  179,  Beale's 
Gas.  744;  Com.  v.  Jeffries,  7  Allen  (Mass.)  548; 
State  V.  Hurst,  11  W.  Va.  59;  People  v.  Getchell, 
6  Mich.  496;  People  v.  Behee,  90  Mich.  356;  State 
V.  Alphin,  84  N.  C.  745.  As  to  the  presumption  of 
knowledge,  see  Jackson  v.  People,  126  111.  139. 

♦01  Rex  V.  Williams.  7  Car.  &  P.  354;  People  v. 
GetcheU,  6  Mich.  496;  Com.  v.  Drew,  19  Pick. 
(Mass.)  179;  Com.  v.  Van  Tuyl.  1  Mete.  (Ky.)  1, 
71  Am.  Dec.  455;  Therasson  v.  People.  82  N.  Y. 
239;  Watson  v.  People.  87  N.  Y.  564,  41  Am.  Rep. 
397;  People  v.  Jordan,  66  Cal.  10,  56  Am.  Rep.  73; 
Blum  V.  State.  20  Tex.  App.  592,  54  Am.  Rep.  530; 
People  V.  Wakely,  62  Mich.  303. 


reason,  aiuuii^  others,  it  iias  been  held  that 
a  person  ijt  not  guiltv  of  this  offense  in  in- 
ducing another  to  pay  a  debt  that  is  hon- 
estly Hne,  although  he  may  do  so  by  means 
of  a  pretense  which  he  knows  to  be  false.**' 
If  a  person,  however,  obtains  money  or  goods 
by  false  piftenses,  ho  is  none  the  less  guilty 
because  he  intends  to  repay  the  money  or 
pay  for  the  goods,'"'^  for  "an  intent  to  de- 
fraud is  consistent  with  an  intent  to  undo 
the  effect  of  the  fraud  if  the  offender  should 
be  able  to  do  so."  *"*  That  there  is  ability 
as  well  as  intent  to  repay  is  no  defense.*"' 
Even  au  offer  to  repay  or  actual  repayment 
is  no  defense,*'* 

(c)  Intent  to  Deprive  the  Owner  of  His 
Property. — To  constitute  the    obtaining    of 

•u^Rex  V.  Williams,  7  Car.  &  P.  354;  People  v. 
Tbomaa.  3  Hill  (N.  Y.)  169,  Beale'a  Cas.  722;  post, 
I  36Sa. 

"3  Reg.  V.  Nayior,  L.  R.  1  C.  G.  4.  10  Cox,  C,  C, 
151;  Com.  V.  Schwartz.  92  Ky.  510.  36  Am.  SL  Rep. 
SOS;  People  v.  Oscar.  105  Mich.  704;  Com.  v.  Coe, 
115  MasB.  501. 

*"  Steph.  Die.  Crlm.  Law,  art.  33Z. 

*"  State  V.  Thatcher,  35  N.  J.  Law,  445. 

*oa  Donohoe  v.  State.  59  Ark.  378,  and  cases  cited 
In  the  second  preceding  note.  And  see  ante,  ) 
1B6. 
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property  by  false  pretenses,  it  is  essential,  as 
in  larcenv,  that  there  shall  be  an  intention 
to  deprive  the  owner  wholly  of  his  property 
in  the  thing  obtained.  The  offense  is  not 
committed  where  the  intent  is  merely  to  de- 
prive him  of  the  temporary  possession  and 

use/**" 

365.  The  Pretense  as  the  Inducement. 

(a)  In  General, — A  man  cannot  be  said 
to  obtain  another's  property  by  a  false  pre- 
tense, unless  the  pretense  is  at  least  one  of 
the  inducements  for  the  other's  parting  with 
the  property.  There  must  not  only  be  a  false 
and  fraudulent  pret<>nse,  but  it  is  also  neces- 
sary that  the  property  shall  be  obtained  by 
means  of  the  pretense.  The  offense,  there- 
fore, is  not  committed  if  the  other  party 
does  not  rely  upon  the  pretense,  but  makes 
independent   inquiries  or  examination,   and 


♦«7Reg.  V.  Kilham.  L.  R.  1  C.  C.  261,  11  Cox. 
C.  C.  561.  Beale's  Cas.  718.  In  this  case,  the  pris- 
oner, by  falsely  pretending  to  a  liveryman  that  he 
was  sent  by  another  person  to  hire  a  horse  for 
him  for  a  drive  to  a  certain  place,  obtained  the 
horse.  He  returned  the  horse  the  same  evening, 
but  did  not  pay  for  the  hire.  It  was  held  that  this 
was  not  obtaining  property  by  false  pretenses. 
The  case  of  Reg.  v.  Boulton,  1  Den.  C.  C.  508,  was 
distinguished. 
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acts  upon  his  own  jurlpiipiit,  <ir  ui"m  other 
coiisi derations.* ""  Xor  is  it  cinnniitted  if  lie 
knows  or  beliei'cs  that  tlie  prt'tcnsc  is  faUe,*"" 
or  if  the  ])rctciisc  is  luil  made  until  after  the 
liroperty  has  heen  olitained.*"" 

(i)  «e«(o/c;,R««  of  Preiensc.~\i  is  also 
necessary  that  the  ])retcn8e  shall  ho  a  direct 

"N  ReK  V.  Dale.  7  Car.  &  P.  352 ;  Reg.  v.  Mills. 
Dears.  &  B.  C.  C.  205,  7  Cox,  C.  C.  263.  Beale's  Gas. 
737:  Com.  V.  Drew,  19  Pick.  (Masa.)  179;  Watson 
V.  People,  87  N.  Y.  561.  41  Am.  Rep.  397;  Blum  v. 
State.  20  Tex.  App.  5TS,  54  Am.  Rep.  530;  Jamison 
V.  State.  37  Ark.  445,  -lO  Am.  Rep,  103;  Morgan  v. 
State,  42  Ark,  131,  4S  Am.  Rep.  55;  Bowler  r.  State. 
41  Mias.  578;  People  v.  McAllister,  49  Mich.  12; 
State  V.  Dowe.  27  Iowa,  273.  1  Am.  Rep.  271;  State 
V,  Green,  7  Wis.  676;  People  v.  Joriian,  66  Cal,  10. 
5S  Am.  Rep.  73;  People  v.  Gibbs.  98  Cal.  661; 
Pay  v.  Com..  28  Grat.  IVa.)  918;  State  v.  Hurst. 
n  W.  Va.  59, 

""Reg.  V.  Mills,  Dears.  &  B.  C.  C.  205.  7  Coi, 
C.  C.  263.  Beale'B  Cas.  727;  Reg.  v.  Hensler,  11 
Cox,  C.  C.  570. 

''"Rej?.  V.  Bi-ooks,  1  Post.  &  F.  502;  Reg,  v. 
Jones,  15  Cox.  C.  C.  475;  State  v.  Moore,  111  N.  C. 
672:  State  v.  Wlllard.  109  Mo.  242. 

In  Reg.  V.  Brooks,  supra,  a  carrier,  having  or- 
dered a  cask  of  ale,  said,  atter  tie  had  possession 
of  it.  "This  is  for  W."  It  was  held  that  an  Indict- 
ment for  obtatnlnf:  It  !)y  falsely  pretending  that 
he  was  sent  for  It  by  W.  coiild  not  be  sustained. 
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or  proximate  inducement  or  cause  of  parting 
with  the  property,  and  not  a  remote  cause.*'' 
For  this  reason  there  are  cases  in  which  it  has 
been  held  that  obtaining  goo<ls  from  a  per- 
son under  a  contract  into  which  he  was  in- 
duced to  enter  bv  false  pretenses  was  not  in- 
dictable/'^     The  mere   fact,   however,   that 

471  Reg.  V.  Larner,  14  Cox,  C.  C.  497;  Reg  v. 
Gardner,  Dears.  &  B.  C.  C.  40,  7  Cox,  C.  C.  136; 
Watson  V.  People,  27  111.  App.  496.  And  see  Wag- 
oner V.  State,  90  Ind.  507. 

472  Thus,  where  a  person,  by  falsely  representing 
himself  to  be  a  naval  officer,  induced  another  to 
enter  into  a  contract  with  him  for  lodging,  and 
several  days  afterwards  became  a  boarder  also, 
it  was  held  that  an  indictment  would  not  lie 
against  him  for  obtaining  the  board  by  a  false 
pretense.  The  obtaining  of  the  board,  it  was  held, 
was  too  remotely  connected  with  the  pretense. 
Reg.  V.  Gardner,  Dears.  &  B.  C.  C.  40,  7  Cox,  C.  C. 
136.    See,  also,  Reg.  v.  Bryan,  2  Fost.  &  F.  567. 

In  an  English  case,  the  prisoner  was  charged 
with  obtaining  a  prize  in  a  certain  swimming  race 
by  false  pretenses.  He  obtained  his  competitor's 
ticket  for  the  race  by  representing  himself  to  be 
a  member  of  a  certain  club,  and  by  a  letter  pur- 
porting to  be  written  by  the  secretary  of  that 
club.  On  the  faith  of  these  representations, 
which  turned  out  to  be  false,  he  was  allowed 
twenty  seconds*  start  In  the  race,  and  won  the 
prize.    It  was  held  that  the  false  pretenses  were 
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f:<x>d3  are  obtaiiiod  uiuiei'  contract  by  menus 
of  false  pretenses  does  not.  necessarily  render 
tlie  pretense  too  remote.  The  statute  applies, 
for  instance,  when  a  man  fraudulently  in- 
duces aiiotlier  by  false  jireteiisc^  to  sell  and 
deliver  goods  on  credit.  Tlie  fact  tliat  there 
is  a  contract  docs  not  render  the  pretenses 
too  remote.*'^ 

(c)  Other  luducenvnis  Contributing. — 
By  the  overwhelming  weight  of  authority  it 

too  remote,  and  that  the  count  charging*  them 
could  not  be  Biietalned.  Reg.  v.  Lamer.  14  Cox, 
C.  C.  497. 

'-■'  Reg.  T.  Abbott,  1  Den.  C.  C.  273,  2  Car.  A 
K.  630,  2  Cox.  C.  C.  430;  Reg.  v.  Dark,  1  Den.  C.  C. 
276;  Reg.  v.  Willot.  12  Cox.  C.  C.  68;  Com.  v.  Lee. 
149  Maae.  179:  People  v.  Martin.  102  Cal.  558. 
And  see  Smith  v.  State.  55  Miss.  521. 

On  this  point,  see  Steph.  Dig.  Crlm.  Law.  art. 
331,  and  the  illuBtrations  there  given. 

If  there  1b  any  distinction  between  obtaining 
goodB  by  a  false  pretense  directly  made,  and  ol>. 
talnlng  goods  at  several  times  under  a  contract 
into  which  the  seller  has  been  entrapped  by  a 
false  pretense,  it  has  no  force  In  a  case  where, 
the  goods  being  obtained  at  different  times,  the 
accused  at  each  time  repeated  the  false  pretense. 
In  such  a  case,  the  sale  of  the  goods  will  be  re. 
terred  to  the  false  pretense  thus  repeated,  rather 
than  to  the  contract.     Smith  v.  State,  55  Mias.  51.3. 
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is  not  at  all  necessary  that  the  false  pretense 
shall  be  the  sole  inducement  for  parting  with 
the  property,  or  even  that  it  shall  l^e  the 
main  inducement.  If  it  is  relied  upon,  and 
is  one  of  the  inducements,  an  indictment 
wiir  lie,  however  raanv  other  inducements 
may  contribute.*^*  And  it  can  make  no  dif- 
ference that  the  property  would  not  have 
been  parted  with  except  for  the  other  induce- 
ments.*^' 

{d)  Lapse  of  Time — Continuing  Pre- 
tense.— An  indictment  will  lie  for  obtaining 
property  by  a  false  pretense,  notwithstanding 

*74  Reg.  V.  Jennison,  Leigh  &  C.  157,  9  Cox,  C.  C. 
158,  Beale's  Cas.  742;  Fay  v.  Com.,  28  Grat.  (Va.) 
912;  Com.  v.  Drew,  19  Pick.  (Mass.)  179,  Beale's 
Cas.  744;  Com.  v.  Lee,  149  Mass.  179;  Woodbury 
V.  State,  69  Ala.  242,  44  Am.  Rep.  515;  In  re  Snyder, 
17  Kan.  554;  State  v.  Thatcher,  35  N.  J.  Law,  445; 
People  V.  Miller,  2  Park.  Cr.  R.  (N.  Y.)  199;  People 
V.  Oyer  &  Terminer  Court,  83  N.  Y.  453;  State  v. 
Conner,  110  Ind.  471.    See  ante,  §  359d. 

"It  is  sufficient  if  the  jury  are  satisfied  that  the 
unlawful  purpose  would  not  have  been  effected 
without  the  influence  of  the  false  pretense,  added 
to  any  other  circumstances  which  might  have  con- 
tributed to  control  the  will  of  the  Injured  party." 
State  V.  Thatcher,  supra. 

475  Com.  V.  Lee,  149  Mass.  179. 
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the  lapse  of  time  botwooii  the  making  of  the 
pretense  and  the  obtaining  of  the  money,  if 
the  pretense  is  relied  n])on  and  intended  to 
he  relied  upon,  for  it  may  he  considered  as 
continuing.'*"^'  Tlie  la])se  of  time,  however, 
mav  be  considered  in  dc^crmininff  whether 
the  pretense  was  in  fact  relied  upon.'*'' 

476  Reg.  V.  Greathearl.  38  Law  Times  (N.  S.)  691, 
14  Cox,  C.  C.  108;  Reg.  v.  Welman,  Dears.  C.  C. 
188.  And  see  State  v.  House,  55  Iowa,  473;  Com. 
V.  Lee,  149  Mass.  179. 

In  an  English  ease,  the  prisoner,  by  means  of  a 
false-wages  sheet,  obtained  from  his  master  a 
check  for  the  amount  stated  in  the  sheet  to  pay 
the  men's  wages.  The  check  was  informally 
drawn,  and  refused  payment  by  the  bank.  The 
prisoner  returned  it  to  his  master,  telling  him  of 
the  cause  of  its  nonpayment,  and  the  master  tore 
it  up,  and  gave  another.  This  the  prisoner  cashed, 
and  he  appropriated  the  difference  between  what 
was  really  due  for  wages  and  what  was  falsely 
stated  to  be  due.  On  an  indictment  charging  him 
with  obtaining  money  by  false  pretenses,  it  was 
objected  that  this  evidence  did  not  prove  the 
charge,  as  he  had  only  obtained  a  valueless  piece 
of  paper.  It  was  held,  however,  that  the  false  pre- 
tense was  a  continuing  one,  and  that  the  second 
valuable  check  was  obtained  thereby  equally  with 
the  first,  and  that  the  charge  was  proved.  Reg. 
V.  Greathead,  supra. 

♦77  See  Reg.  v.  Gardner,  Dears.  &  B.  C.  C.  40.  7 
Cox.  C.  C.  136. 
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366.  Negligence  of  the  Person  Defrauded. 

It  has  been  held  in  some  cases  that  negli- 
gence of  the  person  defrauded  in  relying 
upon  the  false  pretense  may  prevent  the  ob- 
taining of  the  property  from  him  from  being 
indictable,  as  where  he  has  equal  means  of 
knowing  or  ascertaining  the  truth.**'^®  But 
the  soundness  of  this  view  is  verv  doubtful. 
One  who  perpetrates  a  fraud  upon  another 
by  a  representation  which  he  knows  to  be 
false  should  not  be  allowed  to  sav,  either  in 
a  civil  or  a  criminal  case,  that  the  other  was 
guilty  of  negligence  in  l)elieving  him ;  and 
there  are  a  number  of  eases  in  which  this 
view  has  been  taken.'*"** 


*7*Com.  V.  Drew.  19  Pirk.  fMass.)  179.  Beale'a 
Gas.  744;  Com.  v.  Norton,  11  AHen  (Mass.)  266, 
Beale's  Cas.  750:  Com.  v.  Grady,  13  Bush  (Ky.) 
285,  26  Am.  Rep.  192;  Woodbury  v.  State,  69  Ala. 
242.  44  Am.  Rep.  515;  Buckalew  v.  State,  11  Tex. 
App.  352. 

<7o  See  Reg.  v.  WooUey,  3  Car.  &  K.  98.  1  Den. 
C.  C.  559,  4  Cox,  C.  C.  193:  Reg.  v.  Jessop,  Dears. 
&  B.  C  C.  442.  7  Cox.  C.  C.  399;  Com.  v.  Mulrey. 
170  Mass.  103:   Thomas  v.  People.  113  IH.  537. 

In  Reg.  V.  Woolley,  supra,  the  secretary  of  ai 
Odd  Fellows*  lodge  told  a  member  that  he  owed 
a  certain  sum,  and  thereby  obtained  that  sum  from 
him.  whereas  he  owed  a  less  sum.    It  was  held  that 
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367.  The  Obtaining  of  the  Property. 

(a)  In  (Iniei-af. — Tn  constitute  the  of- 
fense of  obtaining  jiroperty  by  a  false  pre- 
tense, thp  property  must  l>e  actnally  ob- 
tained.'**"' Otherwise,  it  is  at  the  moat  an 
attempt  only. 

(&)  r/«?  Property,  and  not  yfcrely  tlf 
Possession,  mu-"/  be  Obfained.—Jt  was 
shown  ill  a  prowHing  section  that,  to  consti- 
tute  an  nhtainiiiir  of  property  by  false  pre- 
tenses, it  is  essential  that  there  shall  be  an 
intention  to  deprive  the  owner  wholly  of  his 
property  in  the  cliattel.  und  tht^  offense  is  not 
committed  where  the  intent  is  merely  to  ob- 
tain the  temporary  jJOSRession  and  nse.**' 

this  was  a  falsp  pretense,  within  the  statute. 
though  the  truth  might  easily  have  heen  ascef' 
talned  by  Inquiry. 

And  in  Reg.  ''-  .iessop.  Bupra,  a  person  who  fraud- 
ulently ottered  a  £1  bank  note  as  a  note  tor  £S. 
and  obtained  change  as  for  a  £5  note,  was  held 
guilty  of  obtaining  money  by  false  pretenses, 
though  the  other  person  could  read,  and  the  note 
itself,  upon  the  face  of  it,  clearly  afforded  the 
means  of  detecting  the  fraud. 

""Rex  v.  Buttery,  cited  5  Dowl.  &  R.  619,  3 
Barn.  &  C.  700;  Jamison  v.  State,  37  Ark.  445.  40 
Am.  Rep.  103;  Ex  parte  Parker.  11  NPb.  313. 

"I  Ante.  S  3S4c. 
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It  is  ako  necessary  that  the  owner  shall  in- 
tend to  part  with  the  property  in  the  chattel. 
The  statute  does  not  apply  where  a  person, 
by  means  of  false  and  fraudulent  representa- 
tions, obtains  the  mere  possession  of  another's 
property  for  a  temporary  purpose,  though 
he  may  intend  at  the  time  to  appropriate 
the  property  to  his  own  use.**^^  In  such  a 
case  he  is  guilty  of  larceny.^*^^  The  statutes 
do  not  apply,  for  instance,  where  a  person 
merely  hires  or  borrows  property,  using 
false  pretenses  to  obtain  possession,  though 
he  may  intend  to  appropriate  the  same  to 
his  own  use  and  deprive  the  owner  p(;rma- 
nently  of  his  property  therein.'*^''  The  in- 
tention of  the  owner,  therefore,  as  well  as 
the  intention  of  the  accused,  is  to  be  consid- 
ered.    If  the  owner  intends  to  part  with  the 

*«2  Reg.  V.  Kilham,  L.  R.  1  C.  C.  261.  11  Cox,  C.  C. 
561,  Beale's  Cas.  718;  Reg.  v.  Prince,  L.  R.  1  C.  C. 
150;  Smith  v.  People,  53  N.  Y.  Ill,  13  Am.  Rep. 
474;  Loomis  v.  People.  67  N.  Y.  322,  23  Am.  Rep. 
123;  Gninson  v.  State,  89  Ind.  533,  46  Am.  Rep.  178; 
Welsh  V.  People.  17  111.  339;  Miller  v.  Com.,  78 
Ky.  15,  39  Am.  Rep.  194;  State  v.  Kube,  20  Wis. 
217,  91  Am.  Dec.  390.  See,  also.  Rex  v.  Hammon, 
2  Leach.  C.  C.  1083,  Russ.  &  R.  221,  4  Taunt.  304. 

483  Ante,  §  316c. 

4S4  See  the  cases  above  cited. 


846  CRIMES 

property,  and  not  merely  with  the  possession, 
the  offense  is  the  obtaining  of  property  by 
false  pretenses,  and  not  larceny.***** 

In  some  states,  by  express  statutory  pro- 
vision, a  defendant  indicted  for  false  pre- 
tenses may  be  convicted  notwithstanding  the 
evidence  may  show  that  the  offense  was  lar- 
ceny. 
368.  Necessity  for  Injury. 

(a)  In  General.-— it  is  necessary,  in  order 
that  a  case  niav  come  within  the  statutes 
against  obtaining  property  by  false  pretenses, 
that  the  person  from  whom  it  is  obtained 
shall  be  defrauded.  If  he  sustains  no  injury, 
the  offense  is  not  conmiitted.******     It  is  not 


*«'•  Rex  V.  Adams.  Huss.  &  R.  225,  Beale's  Cas. 
720;  Reg.  v.  Thompson,  Leigh  &  C.  233,  9  Cox,  C. 
C.  222;  Zink  v.  People,  77  N.  Y.  114,  33  Am.  Rep. 
589;  State  v.  Kube,  20  Wis.  217,  91  Am.  Dec.  390. 

4f*«  People  V.  Thomas.  3  Hill  (N.  Y.)  169,  Beale's 
Cas.  722;  State  v.  Asher.  50  Ark.  427;  .People  v. 
Jordan,  66  Cal.  10,  56  Am.  Rep.  73;  State  v.  Palmer, 
50  Kan.  318;    State  v.  Clark.  46  Kan.  65. 

In  State  v.  Palmer,  supra,  it  was  said:  "The 
mere  obtaining  of  money  under  false  pretenses 
does  not  alone  constitute  a  crime.  The  money 
must  be  obtained  to  the  injury  of  some  one. 
Though  money  is  obtained  by  misrepresentation, 
if  no   injury   follows,   no   crime  is   accompllBhed. 
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obtaining  property  by  false  pretenses,  within 
the  meaning  of  the  statutes,  to  induce  an- 
other to  pay  a  debt  which  is  justly  due  from 
him,  or  to  do  any  other  act  which  he  is  le- 
gally bound  to  do,  though  he  is  induced  to 
do  so  by  false  pretenses.''**"  *^A  false  repre- 
sentation bv  which  a  man  niav  be  cheated 
into  his  duty  is  not  within  the  statute."  "'^^^ 
A  person  is  injured  and  defrauded,  within 
the  meaning  of  the  law,  if  by  false  and  fraud- 
ulent pretenses  he  is  induced  to  take  some- 
thing different  from  w^hat  he  bargained  for. 
That  it  is  of  equal  value  is  immaterial.*®® 

♦  ♦  ♦  A  person  must  be  charged  with  and  con- 
victed of  some  specific  ofTense,  if  convicted  at  all. 
It  wiU  not  do  to  convict  on  general  principles,  be- 
cause the  evidence  shows  the  defendant  devoid 
of  common  honesty." 

4t»7Rex  V.  Williams,  7  Car.  &  P.  354;  People  v. 
Thomas,  3  Hill  (N.  Y.)  169,  Beale's  Cas.  169;  Com. 
V.  McDuffy,  126  Mass.  467;  Jamison  v.  State,  37 
Ark.  445,  40  Am.  Rep.  103. 

4«»s  People  V.  Thomas,  supra. 

489  In  State  v.  Mills,  17  Me.  211,  it  was  held  that 
an  indictment  would  lie  against  a  person  for  ob- 
taining money  and  property  for  a  horse  by  falsely 
representing  the  horse  to  be  a  horse  called  "The 
Charley,**  though  it  appeared  that  the  horse  was 
equal  in  value  to  the  horse  called  "The  Charley." 
"The  horse  called   'The   Charley,'"  it  was  said, 
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(6)  Obtaining  Charity, — By  the  weight 
of  authority  the  statute  applies  where  a  per- 
son obtains  cliarity  by  false  pretenses,  as  by 
a  false  begging  letter.  There  is  no  want  of 
injury  because  the  property  is  given  away.**®** 

(r)  Wrong  on  the  Part  of  the  Person  De- 
frauded,— As  was  shown  in  a  preceding  chap- 
ter, on  an  indictment  for  obtaining  property 
by  false  pretenses,  it  is  no  defense  to  show 
that  the  person  defrauded  was  also  in  the 
wrong,  as  that  he  also  made  false  pretenses 
with  intent  to  defraud  the  accused.*®^ 
369.  The  Thing  Obtained. 

The  statutes  vary  somewhat  in  the  differ- 
ent jurisdictions  as  to  the  subjects  of  this 
offense.  The  statute  of  30  Geo.  II.  punished 
the  obtaining  of  *^money,  goods,  wares,  or 
merchandise.''      The   later   English   statutes 

"might  have  had  the  reputatiou  of  possessing 
quaUties  which  rendered  it  desirable  for  the  party 
injured  to  become  the  owner  of  him." 

4i>oReg.  V.  Jones,  1  Den.  C.  C.  551,  3  Car.  &  K. 
346,  4  Cox,  C.  C.  198;  Reg.  v.  Hensler,  11  Cox,  C.  C. 
570,  22  Law  Times  (N.  S.)  691;  Com.  v.  Whltcomb, 
107  Mass.  486.  Beale's  Cas.  751.  And  see  State  v. 
Matthews,  91  N.  C.  635.  Contra,  People  v.  Clough, 
17  Wend.  (N.  Y.)  351,  31  Am.  Dec.  303. 

491  Ante,  §  157, 
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use  the  words  "chattels,  money,  or  valuable 
senurity."  In  this  country  many  of  the  stat- 
utes are  ranch  broader,  using  s'ich  terms  as 
"property,"  "personal  property,"  "evidence 
of  debt,"  "other  things  of  vahie,"  etc. 

Th"?  term  "chattels"  includes  only  such 
thinffH  as  arc  the  subject  of  larceny  at  com- 
mon law.*'^  The  term  "money"  has  l»eeii 
held,  though  not  by  all  courts,  not  to  in<:lndc 
bank  notes.**'  "Property"  and  "personal 
[iroperty"  are  much  broader  terms,  and  in- 
clude, not  only  everything  that  is  the  subject 
of  larceny  at  common  law,  but  also  promis- 
sory notes  and  bills  or  drafts.**''     Obtaining 

<»i  A  dog,  not  being  the  subject  of  larceny  at 
common  law.  wae  held  not  to  be  within  the  Eng- 
lish statute.  Reg.  v.  Roliinson,  Bell,  C.  C.  34. 
Beale's  Cae.  721.  See,  also.  State  v.  Bnrrows,  11 
Ired.  (N.  C.»  477. 

In  Reg.  V.  Boulton,  1  Den.  C.  C.  508,  2  Car.  & 
K.  917,  3  Cox.  0.  C.  576,  a  railway  ticket  was  held 
to  be  a  chattel,  within  the  meaning  of  the  English 
statute.  But  the  soundness  of  this  decision  is 
doubtful.     See   ante,   ii   311. 

'"•■Rex  V,  Hill.  Rubs.  &  R.  190;  Com.  v.  Swinney, 
1  Va.  Caa.  14fi.  5  Am.  Dec.  512.  Contra,  State  v. 
Knbe,  20  Wis,  217.  9^  Am.  Dec.  390. 

t"'  State  V.  Swltzer,  63  Vt.  604,  25  Am.  St,  Hep. 
789;  People  v.  Reed,  70  Cal.  529;  State  v.  Patty.  97 
Iowa.  373. 
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the   (liscliargu  of  a   debt   or   a   credit   on  a 
account  or  on  a  note  is  not  obtaining  mon( 
or  property ;  ^^^    nor  is   the  obtaining  of 
judgment  by  consent,  though  the  judgmei 
is   afterwards   satisfied   by   the   payment 
monev.'*^® 

Some  of  the  states  use  the  teiTns  "valuable 
thing"  or  ^^thing  of  value/ '     These  terms,  L  ^ 
has  been  said,  include  everything  of  a  per- 
sonal nature  that  is  of  value.'*^'     Thev  in- 
elude  notes,  checks,  and  other  evidences  of 
debt  or  choses  in  action,**®*  provided  they  arc 
valid  in  the  hands  of  bona  fide  holders,  but  not 


*»•"•  Rex  V.  Wavell,  1  Mood.  C.  C.  224;  Jamison  v. 
State, 37  Ark.  445,  40  Am.  Rep.  103;  State  v.  Moore, 
15  Iowa,  412.  See  Reg.  v.  Eagleton,  Dears.  C.  C. 
515,  6  Cox,  C.  C.  559. 

<«>«  Com.  V.  Harkins,  128  Mass.  79,  Beale*8  Cas. 
752. 

*»7  Sec  State  v.  Thatcher,  35  N.  J.  Law,  445. 
where  it  was  held  that  the  words  "valuable  thing** 
.  included  the  prosecutor's  own  note  or  contract  of 
suretyship.  It  was  said :  "The  legislature  Intend- 
ed to  denounce  as  a  crime  the  obtaining  by  deceit 
of  every  valuable  thing  of  a  personal  nature. 
'Other  valuable  thing'  includes  everything  of 
value." 

4»«  State  V.  Tomlin.  29  N.  J.  Law,  13;  State  v. 
Porter,  75  Mo.  171;  Tarbox  v.  State,  38  Ohio  St 
581. 
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^^herwise,  for  unless  they  luay  be  enforced 
^^  Used  they  are  of  no  value.^"^  They  do  no< 
^^^<^Uide  land.^^« 

^^btaining  board  or  lodging  has  been  hold 
^^ot.  to  be  obtaining  property  within  the  mean- 
^^^g  of  the  Wisconsin  statnte,  ^^^^  but  it  is  in 
^^niis  punished  in  some  jurisdictions.^^^ 

There  are  also  statutes  in  most  jurisdic- 
tions punishing  any  person  who,  by  false  pre- 
^nses,  and  with  intent  to  defraud,  procures 
another's  signature  to  a  written  instrimient, 
or  to  particular  kinds  of  instruments.*^^^ 

«»See  Robinson  v.  State,  53  N.  J.  Law,  41 ;  State 
V.  Clay,  100  Mo.  571.  Compare,  however.  State  v. 
Porter,  supra. 

5»«» The  words  'money,  goods,  property,  or  other 
tilings  of  value"  do  not  include  land.  State  v. 
Burrows.  11  Ired.  (N.  C.)  477. 

^J  See  State  v.  Black,  75  Wis.  490,  Beale's  Cas. 
723.  And  see  Reg.  v.  Gardner,  7  Cox.  C.  C.  136. 
But  see  State  v.  Snyder,  66  Ind.  203. 

502  See  State  v.  Kingsley,  108  Mo.  135. 

2"3Se€  Fenton  v.  People,  4  Hill  (N.  Y.)  126; 
People  v.  Stone,  9  Wend.  (N.  Y.)  182;  State  v. 
Alexander,  119  Mo.  447;  State  v.  Layman.  8  Blackf. 
(Ind.)  330. 

Unless  the  instrument  is  one  which  takes  effect 
without  delivery,  delivery,  as  well  as  signing,  is 
necessary  to  complete  the  offense.  See  Com.  v. 
Hutchison,  114  Mass.  325;  Fenton  v.  People,  4  Hill 
(N.  Y.)  126;  State  v.  Clark,  72  Iowa,  30. 
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Property  not  in  Existence. — The  property 
need  not  lie  in  existence  at  the  time  the  pre- 
tense is  macip.  Thus,  if  a  person  orders  a 
thing  to  l>c  matiufactni-ed  for  him, — as  a 
wagon,  for  example, — anfl  gets  it  made  and 
tielivered  liv  falsciy  and  frandiilently  pre- 
tending to  be  the  agent  of  a  corporation,  an 
indictment  will  lie,'"''* 

IV.   ROBBERV. 

370.  Definition. — Robbery,  which  i«  one  of  the 
common-law  feronies,  ia  the  felonious  taking  and 
carrying  away  of  the  personal  property  of  another, 
from  hia  peraon  or  in  hia  presence,  by  violence  or 
by  putting  him  in  fear.sna 

=04  Reg  V.  Martin.  I..  R.  1  C.  C,  56,  10  Coi,  C.  C. 
383. 

:■":•  Rex  V.  Donnally,  1  Leach,  C.  C.  193;  WIlllamB 
V.  Com.  (Ky.)  50  S.  W.  240;  Com.  t.  Snelllng,  4 
Binn.  (Pa.)  379;  Houetoa  v.  Com..  87  Va.  157; 
Hammoiiii  v.  State,  3  Cold.  (Tenn.)  129;  Clary  v. 
State,  33  Ark.  561.  And  see  State  v.  Lawler,  ISO 
Mo.  366,  51  Am,  St.  Rep,  575. 

"Robbery  Is  the  telonlous  and  violent  taking  of 
any  money  or  goods  from  the  peraon  at  anotber, 
putting  him  In  fear,  be  the  value  thereof  aboTO  or 
under  one  shilling."  1  Hale,  P.  C.  532,  See.  also. 
1  Hawk.  P.  C.  c.  16.  i  19.  Beale's  Cas.  419. 

Robbery  Is  a  "felonious  taking  of  money  or 
gooda,  to  any  value,  from  the  peraon  of  another,  or 
in  hia  presence,  againet  his  will,  by  vfolenre  or 
putting  him  In  fear."    2  East.  P.  C.  707. 

The  common-law  offense  of  robbery  la  "the  felo- 
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Robbery  includes  larceny,  and  all  the  elements 
that  are  necessary  to  constitute  larceny  are  also 
necessary  to  constitute  robbery.     Therefore, 

1.  The  thing  tal<en  must  be  the  subject  of  lar- 

ceny. 

2.  There  must  be  both  a  talcing  and  a  carrying 

away  of  the  property, — a  trespass  and  an 
asportation. 

3.  The  taking  and  carrying  away  must  be  with 

felonious  intent, — ^that  is,  with  a  fraudu- 
lent intent  to  deprive  the  owner  perma- 
nently of  his  property. 
The  aggravating  circumstances  necessary  to  con- 
stitute robbery,  as  distinguished  from  simple  lar- 
ceny, are  these: 

1.  The  property  must  be  taken  from  the  per- 

son of  another.  But  if  it  is  taken  in  his 
presence,  it  is  taken  constructively  from 
his  person. 

2.  The  taking  must  not  only  be  without  his 

consent,  but  it  must  also  be  accomplished 
either  by  violence  or  by  putting  him  in 
fear. 

371.  The  Subject  of  Robbery. 

To  constitute  robbery  at  common  law,  the 
thing  taken  must  be  the  subject  of  larceny.'*^*' 

nious  and  forcible  taking  from  the  person  of  an- 
other of  goods  or  money  to  any  value,  by  violence 
or  putting  in  fear."  Houston  v.  Com..  87  Va.  257. 
»«•  Rex  V.  Phipoe,  2  Leach,  C.  C.  673,  2  East,  P. 
C.  599;  State  v.  Trexler.  2  Cap.  Law  Repos.  (N.  C.) 
90,  6  Am.  Dec.  558.  As  to  what  is  the  subject  of 
larceny,  see  ante,  §  304  et  seq. 


/. 
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It  must  ,rhort'fore  be  something  wliicli  tlic 
inM  recognizes  lis  properly,  and  it  must  he 
IKTsoiial  as  tlistiiiguishod  from  real  property, 
mirl,  at  common  law,  something  more  than 
a  mere  ch<)se  in  action.'"*'  It  must  also  he 
of  some  value,  though  the  slightest  value  to 
the  person  robbed  is  sufHciciit."'"'  And  it 
must  he  the  ]>roperty  of  another.  A  man  is 
not  guilty  of  roblwry  in  taking  his  own  prop- 
erty, though  he  may  do  so  by  violence  or  by 
putting  in  fear,'"*"  unless  the  person  robbed 
has  a  special  ])roperty  therein  and  right  to 
possession.'''"     The  property  taken  need  not 

■■■"T  State  V.  Trexlev.  stipra.  SS  305-311. 

■■■'■■' Jackson  v.  State,  69  Ala.  249.  See  Rex  v. 
Bingley.  5  Car.  &  P.  602.  where  it  was  held  rob- 
bery to  take  a  piece  of  paper  on  which  a  memo- 
randum was  written.  And  see  Clary  v.  State.  33 
Ark.  S61. 

Pi-operty  that  U  of  no  value  Is  not  the  siibject  of 
I'obbery.  any  more  than  of  larceny.  See  Collins 
V.  People,  39  111.  233. 

ThuB.  a  void  bond  or  note,  whei'e  choses  In  ac- 
tion are  made  the  subject  of  larceny  by  statute,  1b 
not  the  subject  of  larceny  (ante,  5  312),  nor  of  TOb- 
bery.     Phlpoe's  Case,  supra. 

s"o  Rex  V.  Hall,  3  Car.  &  P.  409.  Scale's  Gas.  281 ; 
Barnes  v.  State,  9  Tex.  App.  128;  People  v.  Vice,  21 
Cal.  ZH.  And  see  Com.  v.  Clifford,  8  Gush. 
(Mass.)  215. 
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be  owned  by  the  person  robbed.  Actual  pos- 
session or  custody  is  sufficient  as  against  the 
v.Tongdoer.^^^ 

An\'thing  that  is  the  subject  of  larceny  is 
also  the  subject  of  robbery.  If  something 
that  is  not  the  subject  of  larceny  at  common 
law,  as  a  note  or  other  evidence  of  a  chose 
in  action,  is  made  the  subject  of  larceny  by 

statute,  it  becomes  also  the  subject  of  rob- 
l)erv."2 

372.  The  Taking  and  Carrying  Away. 

To  constitute  robbery,  the  property  must, 
as  in  larceny,  be  both  taken  and  carried 
away.^^^  There  must  be  an  asportation  as  well 

511  Durand  v.  People,  47  Mich.  332.  And  see  Peo- 
ple V.  Shuler,  28  Cal.  490;  Brooks  v.  People,  49  N. 
Y.  436,  10  Am.  Rep.  398;  State  v.  Gtorham,  55  N.  H. 
152. 

512  See  CoUlns  v.  People,  39  lU.  233;  Turner  v. 
State,  1  Ohio  St.  422;  State  v.  Gorham,  55  N.  H. 
152. 

513  As  in  larceny,  so  in  robbery,  the  property 
may  be  taken  from  the  constructive  possession  of 
the  owner,  though  the  robber  may  have  it  in  his 
own  hand.  In  James  v.  State,  53  Ala.  380,  the  ac- 
cused, while  he  was  traveling  in  company  with  the 
owner  of  goods,  was  intrusted  with  them  to  help 
carry  them  along,  and,  while  so  intrusted  with 
them,  he  carried  them  off  by  violence  feloniously 
exerted  against  the  person  of  the  owner.    It  was 
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as  a  trespass.'^*  If  a  man  tells  another,  with 
threats,  to  give  up  or  lay  down  his  property, 
and  the  other,  drojjs  or  throws  it  to  the  ground, 
aod  the  assailant  is  apprehended  before  he 
can  pick  it  up,  or  goes  away  without  picking 
it  up,  there  is  no  ri>bU'rv,  because  there  is  no 
asportiition.'''^  Tu  ojnstitiito  an  asportation, 
the  roblier,  liku  the  thief  in  larceny,  must 
acquire  i-imiiilcte  iruiitrui  of  the  property  at 
least  for  an  instant."'"  For  this  reason  a 
man  diK-s  not  ciiniiiitr  robbery  in  seizing  an- 
other's watcb,  if  Ik;  is  iiiiablu  to  break  the 
(•iiain,  and  relinquishes  his  ctTort  to  take  it."^ 
'I'be  slit;lit(?st  aspurtatioii  is  sufficient.  If  the 
assailant   acquires   cixiijili'tc   possession   and 

lield  that  this  was  robbery,  aa  the  owner  had  con- 
structive possession  up  to  tbc  time  of  the  feloni- 
ous vloIeQce. 

A  person  cannot  be  robbed  ot  his  property  If  It 
Ib  In  the  possession  ot  another.  Rex  v.  Fallows.  5 
Car.  &  P.  508.  And  see  Reg.  v.  Rudlcb.  8  Car.  &  P. 
237. 

5"3  Inst.  69;  1  Hale,  P.  C.  533;  Rex  v.  FarreU,  1 
Leach,  C.  C.  322,  note;  Com,  v.  Cliftord.  8  Cush. 
(Mass.)  215. 

:■!- 1  Hale.  P.  C,  5a3;  Rex  v.  Fairell,  1  I^ach.  C. 
C.  322,  note. 

■■■1'^  Ante.   SS   321.  322, 
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control  of  the  ])roperty,  even  for  an  instant, 
the  offense  is  complete,  though  he  immedi- 
ately afterwards  drops  or  abandons  it,  or  re- 
turns it  to  the  person  robbed.*^^* 

373.  Taking  from  the  Person  or  in  the  Presence  of 
Another. 

It  is  said  that,  to  constitute  robbery,  the 

property  must  be  taken  from  the  person  of 

.-.18  'If  A.  have  his  purse  tied  to  his  girdle,  and 

B.  assaults  him  to  rob  him,  and,  in  struggling,  the 
girdle  breaks,  and  the  purse  falls  to  the  ground, 
this  is  no  robbery,  because  no  taking.  But  if  B. 
take  up  the  purse,  or  if  B.  had  the  purse  in  his 
hand,  and  then  the  girdle  break,  and,  striving,  lets 
the  purse  fall  to  the  ground,  and  never  takes  it  up 
again,  this  is  a  taking  and  a  robbery."     1  Hale,  P. 

C.  533.  And  see  Rex  v.  Lapier,  1  Leach,  C.  C.  320, 
2  East,  P.  C.  557,  708;  Rex  v.  Peat,  1  Leach,  C.  C. 
228. 

In  Rex  V.  Lapier,  supra,  which  is  a  leading  case, 
it  was  held  that  there  was  a  sufficient  taking  and 
asportation  to  constitute  robbery,  where  the  ac- 
cused tore  an  earring  from  a  lady's  ear,  but  drop- 
ped it  in  her  hair,  since  it  was  "in  his  possession 
for  a  moment,"  though  almost  instantly  lost. 

And  in  Rex  v.  Peat,  supra,  it  was  h(»ld  that  a 
person  who  took  a  purse  of  money  I'rom  another 
by  putting  him  in  fear  was  guilty  of  robbery, 
though  he  restored  it  to  him  immediately,  saying, 
"If  you  value  your  purse,  take  it  back,  and  give 
me  the  contents."  and  was  apprehended  l)efore  the 
contents  were  delivered  to  him. 
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another,  and  in  theorv  this  is  tnie.^^^  But  it 
is  not  to  be  understood  from  this  that  the 
takina:  must  ])e  from  the  person  in  the  popu- 
lar and  strict  sense.  If  property  is  taken  in 
the  presence  of  the  owner,  it  is,  in  contemphi- 
tion  of  law,  taken  from  his  person.*^^  A 
man  is  guilty  of  robbery,  therefore,  and  not 

•10  1  Hale,  P.  C.  532;  1  Hawk.  P.  C.  c.  34,  p.  147; 
Rex  V.  Phipoe,  2  Leach,  C.  C.  673,  2  East,  P.  C.  599; 
Stegar  v.  State,  39  Ga.  583,  99  Am.  Dec.  472;  Peo- 
ple V.  Beck,  21  Cal.  385;  Kit  v.  State,  11  Humph. 
(Tenn.)  167;   State  v.  Leighton,  56  Iowa,  595. 

An  indictment  for  robbery,  therefore,  is  fatally 
defective  if  it  does  not  allege  that  the  property  was 
taken  from  the  person  of  another.  Stegar  v. 
State,  and  other  cases  cited  above. 

In  People  v.  Beck,  supra,  an  Indictment  which 
alleged  that  the  property  was  taken  "from  another 
person,"  instead  of  "from  the  person"  of  another, 
was  held  fatally  defective  as  an  indictment  for 
robbery. 

020  1  Hale,  P.  C.  532 ;  Rex  v.  Francis,  2  Strange, 
1015,  Beale's  Cas.  699;  Reg.  v.  Selway,  8  Cox,  C.  C. 
235,  Beale's  Cas.  700;  Crews  v.  State,  3  Coldw. 
(Tenn.)  350;  State  v.  Calhoun,  72  Iowa.  432,  2  Am. 
St.  Rep.  252 ;  Clements  v.  State,  84  Ga.  660,  20  Am. 
St.  Rep.  385;  Crawford  v.  State.  90  Ga.  701,  35' Am. 
St.  Rep.  242;  Turner  v.  State.  1  Ohio  St.  422;  Cro- 
ker  v.  State.  47  Ala.  53;  Houston  v.  Com.,  87  Va. 
237:  U.  S.  V.  .Jo  us.  :i  Wash.  C.  C.  209.  216,  Fed. 
Cas.  No.  15,494. 
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merelv  of  larceny,  if  he  comes  into  another'o 
presence,  and,  after  putting  him  in  fear, 
drives  away  his  cattle,  or  compels  him  to 
«»pen  his  safe  and  takes  money  therefrom,  or 
compels  him  to  throw  down  his  ])urse  and 
picks  it  iip.^^^  It  is  not  even  necessary  that 
the  taking  shall  be  in  the  immediate  pres- 
ence of  the  owner.  It  is  enough  if  the  prop- 
ertv  is  so  near  that  it  can  be  said  to  be  in 
his  personal  custody  and  care, — as  where  it 
is  in  another  rrK.>m  of  the  house  where  he  is, — 
and  if  the  taking  of  it  is  accomplished  by 
violence  or  by  putting  him  in  fear.*^^ 


521  "In  robbery,  it  is  suflScient  if  the  property  be 
taken  in  the  presence  of  the  owner.  It  need  not 
be  taken  immediately  from  his  person,  so  that 
there  be  violence  to  his  person  or  putting  him  in 
fear.  As  where  one,  having  first  assaulted  an- 
other, takes  away  his  horse  standing  by  him.  or, 
having  put  him  in  fear,  drives  his  cattle  out  of  his 
pasture  in  his  presence,  or  takes  up  his  purse, 
which  the  other,  in  his  fright,  had  thrown  into  a 
bush,  or  his  hat,  which  had  fallen  from  his  head." 
2  East,  P.  C.  707. 

2^--  Reg.  v.  Selway,  8  Cox,  C.  C.  235,  Beale's  Cas. 
700;  State  v.  Calhoun,  72.  Iowa.  432,  2  Am.  St.  Rep. 
252;  Clements  v.  State.  84  Ga.  660,  20  Am.  St.  Rep. 
385. 

In  Clements  v.  State,  supra,  it  was  held  that 
where  a  person  was  in  his  smoke  house,  within  flf- 
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374.  Force  or  Violence. 

Ill  robbery  the  taking  of  the  j^roperty  must 
not  onlv  be  without  the  consent  of  the  owner, 
30  as  to  amount  to  a  trespass,  but  it  must  be 
accompanied  by  violence,  actual  or  construct- 
ive. As  we  shall  see  in  a  subsequent  section, 
putting  in  fear  is  constructive  violence. 
When  there  is  no  putting  in  fear,. there  must 
be  actual  violence.  Sufficient  force  must  be 
used  to  overcome  resistance,  and  the  mere 
force  that  is  required  to  take  possession,  when 
there  is  no  resistance,  is  not  enongh.**^^     For 

teen  steps  from  his  dwening  house,  aU  the  prop- 
erty in  the  dwelling  house  was  in  his  immediate 
possession  and  control,  and  where  he  was  prevent- 
ed by  threats  and  intimidation  from  leaving  the 
smoke  house,  and  returning  to  the  dwelling  house, 
until  the  dwelling  house  was  entered,  and  property 
stolen  therefrom,  the  offense  was  robbery. 

In  State  v.  Calhoun,  supra,  the  accused  went  into 
the  dwelling  house  of  a  lady,  and,  by  violence  and 
intimidation,  extorted  information  as  to  where  her 
valuables  were,  and  then,  leaving  her  tied  in  one 
room,  went  into  another  room,  and  took  her  watch 
and  money.  It  was  held  that  this  was  a  taking  in 
her  presence,  and  constituted  robbery. 

■"'.i3  Rex  V.  Horner,  1  Leach.  C.  C.  291,  note,  2 
Bast,  P.  C.  703;  Rex  v.  Gnosil,  1  Car.  &  P.  304; 
State  V.  John,  5  Jones  (N.  C.)  163,  69  Am.  Dec.  777; 
Hall  v.  People.  171  111.  540;  State  v.  Miller,  83  Iowa, 
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^example,  it  is  not  robbery  to  obtain  property 
from  the  person  or  in  the  presence  of  an- 
other by  a  mere  trick,  and  without  force,  or 
to  pick  another's  pocket  without  using  more 
force  than  is  necessary  to  lift  the  propert\ 
from  the  pocket.^-**  Kor  is  it  robbery  to 
suddenly  snatch  property  from  another,  when 
there  is  no  resistance,  and  no  more  force, 
therefore,  than  is  necessarv  to  the  mere  act 
of  snatching ;  ^^^  or  to  strike  property  from 
another's  hand,  and  then  snatch  it  up  and 
run  off  with  it.^2rj 

If  there  is  any  injury  to  the  person  of  the 

291;  Williams  v.  Com.  (Ky.)  50  S.  W.  240;  Bren- 
non  V.  State,  25  Ind.  403;  Spencer  v.  State,  106  Ga. 
692. 

B24  State  V.  John,  supra;  Fanning  v.  State,  66  Ga. 
167;  Thomas  v.  State.  91  Ala.  34. 

523  Reg.  V.  Walls,  2  Car.  &  K.  214;  Rex  v.  Macau- 
ley.  1  Leach,  C.  C.  287;  Rex  v.  Baker,  1  Leach,  C. 
C.  290,  2  East,  P.  C.  702;  Shinn  v.  State,  64  Ind.  13, 
31  Am.  Rep.  110;  State  v.  Trexler,  2  Cap.  Law  Re- 
pos.  (N.  C.)  90,  6  Am.  Dec.  558;  People  v.  Hall,  6 
Park.  Cr.  R.  (N.  Y.)  642;  McCloskey  v.  People,  5 
Park.  Cr.  R.  (N.  Y.)  299;  Bonsall  v.  State,  35  Ind. 
460.  Contra,  under  the  Iowa  statute,  State  v. 
Carr,  43  Iowa,  518. 

52«  Rex  V.  Francis,  2  Strange,  1015,  2  East,  P.  C. 
708,  Beale'B  Cas.  699;  People  v.  McGinty,  24  Hun 
(N.  Y.)  62. 
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owner,  or  if  he  resists  the  attempt  to  rob  him, 
and  his  resistance  is  overcome,  there  is  suf- 
ficient violence  to  make  the  taking  robbery, 
however  slight  the  resistance.  Robbery  is 
committed  if  tliere  is  any  struggle  to  retain 
possession,  or  if  there  is  any  injury  or  actual 
violence  to  the  person  of  the  owner  in  the 
taking  of  the  property.^^'  It  has  been  held 
rol)l)ery  for  a  person  to  seize  another's  watch 
or  purse,  and  use  sufficient  force  to  break  a 
chain  or  guard  by  which  it  is  attached  to  his 
person,^"^  or  to  nui  against  another,  or  rudely 
push  him  about,  for  the  purpose  of  diverting 

^^7  Rex  V.  Davies,  1  Leach.  C.  C.  290,  note.  2  East. 
P.  C.  709;  Shinn  v.  State.  64  Ind.  13,  31  Am.  Rep. 
110;  Com.  V.  SneUing,  4  Binn.  (Pa.)  379;  Jackson 
V.  State,  69  Ala.  249;  State  v.  Trexler,  2  Cap.  Law 
Repos.  (N.  C.)  90,  6  Am.  Dee.  558;  State  v.  Gorham. 
55  N.  H.  152;  Spencer  v.  State,  106  Ga.  692. 

To  snatch  an  earring  from  a  woman's  ear  by 
tearing  her  ear  has  been  held  suflBcient  violence  to 
make  the  offense  robbery.  Rex  v.  Lapier,  1  Leach, 
C.  C.  320,  2  East.  P.  C.  557,  708. 

So,  where  a  diamond  pin  was  snatched  from  a 
lady's  headdress  with  such  force  as  to  remove  it 
with  part  of  her  hair.  Rex  v.  Moore,  1  Leach,  C. 
C.  335. 

'2H  Rex  v.  Mason,  Russ.  &  R.  419;  State  v.  Mc- 
Cune.  5  R.  L  60,  70  Am.  Dec.  176;  State  v.  Broder- 
ick,  59  Mo.  318. 
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his  attention  and  robbing  him,  and  thus  take 
a  purse  from  his  pocket.®^^  The  fact,  there- 
fore, that  surprise  aids  the  force  employed  to 
accomplish  the  taking  will  not  ]>revent  the 
force  from  aggravating  the  offense,  so  as  to 
make  it  robbery.'^^**  And  it  makes  no  dif- 
ference that  the  victim  does  not  know  that  he 
is  being  robbed.^^^ 

The  taking  itself  must  be  by  violence,  and 
it  follows,  therefore,  that  the  violence  must 
precede  or  accompany  the  act  of  taking.  Vio- 
lence after  the  taking — as  where  a  man  picks 
another's  pocket  or  snatches  i)roperty, 
and,  when  detected  or  seized,  uses  vio- 
lence to  retain  possession  or  to  escape — can- 
not make  the  offense  robberv.*^'^ 

375.  Putting  in  Fear. 

(a)  In  General, — If  property  is  taken  by 
putting  the  owner  in  fear,  and  thereby  pre- 
venting resistance,  there  is  constructive  vio- 
lence, provided  the  fear  is  reasonable,  and. 


329  See  Seymour  v.  State.  15  Ind.  288 ;  Com.  v. 
SneUing,  4  Binn.  (Pa.)  379. 

:,3o  State  V.  McCune,  5  R.  I.  60,  70  Am.  Dec.  176. 

5S1  Com.  V.  SneUing,  4  Binn.  (Pa.)  379. 

.'•••»■-•  State  V.  John,  5  Jones  (N.  C.)  163,  69  Am. 
Dec.  777,  and  other  cases  cited  in  the  notes  preced- 
ing. 
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if  the  other  elements  of  the  offense  exist,  it  is 
as  much  robbery  as  if  actual  violence  were 
used.^'*^^  The  putting  in  fear,  however,  must 
precede  or  accompanv  the  act  of  taking,  just 
as  the  force  must  do  so  when  there  is  actual 
violence.  If  ])roperty  is  taken  without  vio- 
lence or  putting  in  fear,  as  by  snatching,  the 
fact  that  the  owner  is  put  in  fear  to  prevent 
him  from  retaking  it,  or  to  escape,  does  not 
make  the  offense  robbery.^^*  The  property 
need  not  nccessarilv  be  taken  as  soon  as  the 
owner  is  put  in  fear.  If  the  fear  continues,  a 
subsequent  taking  will  be  robbery,  though  a 
considera])le  time  may  have  elapsed.^^*^ 

(h)  Sufficiency  of  Threat  or  Menace, — It 
is  not  everv  threat  or  menace  that  will  be 
sufficient  to  make  a  case  of  robbery,  as  dis- 
tinguished from  larcenv.  It  must  be  of  such 
a  nature  as  to  excite  reasonable  apprehension 
of  danger,  and  to  reasonably  cause  a  man  to 

••'•••2  East.  P.  C.  707;  Hughe's  Case,  1  Lewin,  C. 
C.  301 :  Simons  Case,  2  East,  P.  C.  731;  Rex  v.  Don- 
nally,  1  Loach,  C.  C.  193;  Houston  v.  Com..  87  Va. 
257;  Long  v.  State.  12  Ga.  293.  320;  and  cases  here- 
after cited. 

."»34  Rex  V.  Harman.  2  East.  P.  C.  736;  Thomas  v. 
State,  91  Ala.  34;  Bonsall  v.  State.  35  Ind.  460. 

585  Long  V.  State,  12  Ga.  293,  322. 


OFFENCES  AGAINST  PROPERTY        865 

surrender  his  property. ^^^  The  fear  inspired 
in  order  to  compel  a  man  to  surrender  his 
property  may  be  of  injury  either  (1)  to  the 
person,  or  (2)  to  property,  or  (t5)  to  char- 
acter or  reputation. 

1.  All  of  the  authorities  agree  that  fear 
of  death  or  great  bodily  harm,  if  reasonably 
entertained,  is  sufficient  to  make  a  taking 
of  property  delivered  by  reason  thereof  rob- 
bery.**^^ 

2.  It  is  also  agreed  that  fear  of  injury 
to  property  may  be  sufficient, — as  in  the  case 
of  a  threat  to  bum  or  tear  down  a  house.**^® 

3.  As  a  general  rule,  subject  to  one  ex- 
ception, fear  of  injury  to  character  or  repu- 
tation is  not  suffi.cient.     If  a  man  threatens 


536  See  McCloskey  v.  People,  5  Park.  Cr.  R.  (N. 
Y.)  299.  In  Long  v.  State,  12  Ga.  293,  321.  it  was 
said:  "The  rule  is  this:  If  the  fact  be  attended 
with  such  circumstances  of  terror — such  threat- 
ening, by  word  or  gesture — as,  in  common  experi- 
ence, are  likely  to  create  an  apprehension  of  dan- 
ger, and  Induce  a  man  to  part  with  his  property  for 
the  safety  of  his  person,  it  is  a  case  of  robbery." 

5«7  Rex  V.  Simons,  2  East,  P.  C.  712,  fear  of  rap0. 
See  Rex  v.  Blackham,  2  East,  P.  C.  711. 

838  Rex  V.  Astley,  2  East,  P.  C.  729;  Rex  v.  Sim- 
ons, 2  East,  P.  C.  731 ;  Rex  v.  Brown,  2  East,  P.  C. 
731. 
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to  accuse  another  of  an  unnatural  crime, — 
sodomy, — and  thereby  obtains  property  from 
him,  the  law  regards  it^as  robbery,  because 
this  offense  ^s  so  loathsome  that  the  fear  of 
loss  of  cha)*acter  from  such  a  charge,  how- 
ever unfoim<led  it  mav  be,  is  suflScient  to 
reasonably  induce  a  man  to  give  up  his  prop- 
QTtj.^^^  It  is  equally  robbery,  in  such  a  case, 
whether  the  party  be  innocent  or.  guilty.***® 
This  is  the  only  exception  to  the  rule 
that  fear  of  loss  of  character  is  not  sufficient 
to  make  out  a  case  of  robbery.  To  obtain 
property  by  threatening  to  accuse  another  of 
other  crimes  is  punished  by  statute  in  some 
jurisdictions,  but  it  is  not  robbery  at  common 
law,  if  no  violence  is  used.^^^  Thus,  it  has 
been  held  that  it  is  not  robbery  at  conmion 

law  to  obtain  money  from  a  man  by  threat- 

•-  «' 

ening  to  accuse  him  of  forgery  or  of  passing 

.-•30  Rex  V.  DonaUy.  1  Leach,  C.  C.  193,  2  East,  P. 
C.  713;  Rex  v.  Jones,  1  Leach,  C.  C.  139;  Rex  v. 
Hickman,  1  Leach,  C.  C.  278,  2  East,  P.  C.  728: 
Rex  V.  Gardner.  1  Car.  &  P.  479;  Long  v.  State.  12 
Ga.  293,  319.   , 

-•^«>  Rex  V.  Gardner,  supra.  And  see  Reg.  v. 
Cracknell.  10  Cox,  C.  C.  408;  Reg.  v.  Richards,  11 
Cox,  C.  C.  43. 

041  Rex  V.  Knewland,  2  Leach,  C.  C.  731,  2  East. 
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counterfeit  money ,^*^  or  to  obtain  money 
from  a  woman  by  threatening  to  accuse  her 
husband  of  indecent  assault.^*^  It  is  other- 
wise, of  course,  if  such  threats  are  accom- 
panied by  violence.^''* 

In  no  case  is  the  mere  threat  of  injury, 
whether  to  the  person,  or  to  property,  or  to 
character,  sufficient  to  raise  the  offense  to 
robbery,  unless  it  in  fact  inspires  fear  of  the 
injury,  and  is  the  cause  of  the  property  being 
surrendered.***^ 

(c)  Fear  not  Necessary  if  There  is  Actual 
Violence, — Some  writers  have  defined   rob- 


P.  C.  732;  Britt  v.  State,  7  Humph.  (Tenn.)  45; 
Long  V.  State,  12  Ga.  293,  318. 

5*2  Britt  V.  State,  supra. 

543  Rex  V.  Edwards,  5  Car.  &  P.  518. 

644  Bussey  v.  State,  71  Ga.  100,  51  Am.  Rep.  256; 
Long  V.  State,  12  Ga.  293,  318.  Handcuffing  a  per- 
son after  falsely  arresting  him  would  be  sufficient 
violence.  Rex  v.  Gascoigne,  1  Leach,  C.  C.  280,  2 
East,  P.  C.  709. 

545  Rex  V.  Fuller,  Russ.  &  R.  408;  Rex  v.  Reane, 
2  Leach,  C.  C.  616,  2  East,  P.  C.  734;  Rippetoe  v. 
People,  172  111.  173. 

Thus,  if  property  is  parted  with  on  a  threat  to 
accuse  one  of  an  unnatural  crime,  but  for  the  pur- 
pose of  prosecuting,  and  not  from  fear  of  loss  of 
character,  the  taking  of  the  property  is  not  rob- 
bery.    Rex  V.  Puller,  supra;  Rex  v.  Reane,  supra. 


bery  as  a  tiikiiig  hy  violence  from  the  person 
of  anotlier,  putting  him  iii  fear,  or  as  a  tnkiiig 
liv  violenco  fnuii  the  [lerson  of  one  put  in 
fear/""'  thus  re(]niring  Iwth  violence  and  put- 
ting in  fear,  and  not  violence  or  putting  in 
fear,  'I'his,  however,  is  wrong.  If  there  is 
actual  violence,  it  is  immaterial  whether  the 
victim  is  put  in  fear  or  not."*'  The  victim 
of  a  roblxsry  by  actual  violence  need  not  know 
that  his  property  is  being  taken.'**  Thus, 
if  a  man  i3  knocked  down  and  robbed  while 
he  is  insensible,  it  is  robbery."'*  So,  as  was 
stated  in  a  previous  section,""  it  is  robbery 
to  run  against  a  man,  or  rudely  push  him 

■■>•■■  3  Inst.  68:  1  Hale,  P,  C.  532;  1  Hawh.  P.  C.  c. 
Si.  p.  147;  2  Blah.  New  Crlm.  Law,  S  1156.  For  the 
deflnltloDe  or  Hale  and  Hawkins,  see  ante,  9  370, 
note  505. 

'■'t^  Fost.  C.  L.  128;  Com.  v.  Humphries,  7  Mass. 
242;  State  v.  McCune,  5  R.  I.  60,  70  Am.  Dec.  178; 
Com,  V.  Snellins,  4  Binn.  (Pa.)  379;  McDanlel  v. 
State,  S  Smedes  &  M.  (Miss.)  401,  418.  And  see 
SWte  V.  Burke.  73  N.  C.  83;  Clary  v.  SUte,  33  Ark. 
561;  State  v.  Gorham,  56  N.  H.  152;  Houston  v. 
Com.,  87  Va.  267. 

MsCom.  V.  Snelling,  4  Binn.  (Pa.)  379. 

^tf  See  Rex  v.  Hawkins.  3  Car.  ft  P.  392;  State  v. 
Burke,  73  N.  C.  83;  Clary  v.  State,  33  Ark.  581, 
564. 

300  Ante,  i  374,  and  cases  there  cited. 
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about,  for  the  purpose  of  diverting  his  ar- 
tention  and  robbing  him,  and  then  take  a 
purse  from  his  pocket  ;^'^^  or  to  seize  a  man's 
watch  suddenly,  and  take  it  by  l)reaking  the 
chaiu,*^^^  or  to  take  an  earring  from  a  Jady's 
ear  by  tearing  the  ear,  etc.*^*^®  The  fact  that 
surprise  aids  the  force  is  immaterial.*^^* 
376.  Consent  of  the  Owner. 

The  property  must  be  taken  without  the 
consent  of  the  owner.  This  is  necessary,  not 
only  because  robbery  includes  larceny,  and 
larcenv  cannot  be  committed  when  the  owner 
consents  to  part  with  the  property,  but  also 
because  robbery,  as  has  been  shown,  can  only 
be  committed  by  violence  or  by  putting  in 
fear.  If  a  person,  therefore,  freely  consents 
to  the  taking  of  his  property,  though  he  may 
consent  solely  for  the  purpose  of  prosecuting 
the  taker,  and  the  latter  may  not  know  of  his 
consent,  there  is  no  robbery.*^^^ 

551  Com.  V.  Snening,  4  Binn.  (Pa.)  379;  Seymour 
V.  State,  15  Ind.  288. 

R52Rex  V.  Mason,  Russ.  &  R.  419;  State  v.  Mc- 
Cune.  5  R.  I.  60,  70  Am.  Dec.  176;  State  v.  Broder- 
ick,  59  Mo.  318. 

W3  Rex  V.  Lapier,  1  Leach,  C.  C.  320,  2  East,  P. 
C.  557,  708;  Rex  v.  Moore,  1  Leach,  C.  C.  335. 

'•'*  State  V.  McCune,  supra. 

^s-McDanlel's  Case,  Fost.  C.  L.  121,  Beale's  Cas. 


377.  Taking  Need  not  be  "Againit  the  Will"  of  the 

It  has  sometimeii  beeu  said  that  the  taking 
umat  be  "against  the  will"  of  the  owner,  in 
orJer  to  constitute  robbery.""  Bnt  this  is 
not  tnifi.  It  is  onoiigh  if  tlie  taking  be  with- 
out his  consent,  provided  there  is  violence.  If 
a  man  is  roudt-refl  nneonscioiis  by  a  blow,  he 
has  no  will,  and  yet  it  is  clearly  robbery  to 
knock  !i  man  down  f<ir  the  purjiose  of  robbing 
him,  and  then  take  projierty  from  him  while 
be  is  infiensiiilc.*''"  So,  as  we  have  seen,  it 
is  rolibery  to  take  jiro|)crty  by  surprise,  if 
there  is  actual  violence.'*'''* 

378.  The  Felonious  Intent. 

The  felonions  intent  to  steal,  or  aiilinu--' 
furandi,  is  just  as  necessary  to  constitute 
robbery  as  it  i.s  to  constitute  larceny.  The 
robber  must  luivf  a  fraudulent,  intent,  and 

152;  Rex  v.  Fuller.  Iliiss.  &  R,  40S.  And  see  Con- 
nor V.  PeoKle,  IS  Colo.  -i'S. 

'■■■"2  East.  P.  C.  707;  Rex  v.  McDaniel,  Fo8t.  C. 
L.  121,  Beale's  Cas.  J52:  U.  S.  v.  Jooea,  3  Wash  C. 
C.  209.  Fed.  Cas,  No.  15,494. 

r.o:i  Wbart.  Crim.  Law.  S|  850,  855:  Foat  C.  L. 
12S;  Rex  V.  Hawkins.  :j  Car.  ft  P.  392.  And  sec 
State  V.  Burke,  73  N.  C.  K3i  Clary  v.  State,  33  Ark. 
,■.61,  561. 

:■■■-  Ante.  J  374. 
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must  intend  to  deprive  the  owner  perma- 
nently of  his  property.**^®  To  take  property, 
therefore,  under  a  bona  fide  claim  of  right, 
however  unfounded, — as  under  a  claim  of 
ownership,  or  in  a  bona  fide  attempt  to  en- 
force payment  of  a  debt, — is  not  robbery, 
though  the  taking  may  be  accompanied  by  vio- 
lence or  putting  in  fear.^®^  Nor  is  it  robbery 
to  take  property  by  violence  or  putting  in 
fear,  if  the  intent  is  merely  to  use  it  tem- 
porarily, and  then  return  it.^®^ 

The  felonious  intent  to  steal  must  exist  at 

55»  Rex  V.  HaU,  3  Car.  &  P.  405,  Beale's  Cas.  281; 
Reg.  V.  Hemmings,  4  Fost.  &  F.  50;  Jordan  v.  Com. 
25  Grat  (Va.)  943;  State  v.  Hollyway,  41  Iowa,  200, 
202.  20  Am.  Rep.  586;  State  v.  Sowls,  Phil.  (N.  C.) 
161;  Com.  v.  White,  133  Pa.  St.  182,  19  Am.  St.  Rep. 
628;  Hammond  v.  State,  3  Cold.  (Tenn.)  129. 

In  the  case  of  an  assault,  the  original  intent 
need  not  have  been  to  rob.  Thus,  where  a  man  as- 
saulted a  woman  with  Intent  to  rape  her,  and,  dur- 
ing the  attempt  to  rape,  took  money  which  she  of- 
fered him,  it  was  held  that  he  was  guilty  of  rob- 
bery.    Rex  v.  Blackham,  2  East,  P.  C.  711. 

S60  Rex  V.  Hall,  3  Car.  &  P.  409,  Beale's  Cas.  281; 
Brown  v.  State,  28  Ark.  126;  People  v.  Hall,  6  Park. 
Cr.  R.  (N.  Y.)  642;  Long  v.  State,  12  Ga.  293,  320; 
Crawford  v.  State.  90  Ga.  701,  35  Am.  St.  Rep.  242; 
State  V.  Deal,  64  N.  C.  270. 

-«i  Ante,  §  328. 
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the  time  the  property  is  taken.     If  property 

is  taken  without  any  felonious  intent,  such 

an  intent  formed  and  carried  out  afterwards 

does  not  relate  back  so  as  to  make  the  taking 
robbery.««2 

As  in  the  case  of  larceny,  some  of  the  courts 
have  held  that  the  taking  in  robbery  must  be 
lucri  causa,  or  for  the  sake  of  gain,^'^^  while 
others  have  held  that  this  is  not  necessarv.^^* 

379.  Robbery  under  the  Statutes. 

(a)  In  UcncraL — In  most  of  the  states 
statutes  have  Ijeen  enacted,  defining  and  pun- 
ishing robbery.  Some  of  them  are  merely  de- 
claratory of  the  common  law,  while  others  de- 
fine it  differently.^*^®  These  statutes  are  to 
be  construed  in  the  light  of  the  common  law, 
and  the  terms  used  in  them  are  to  be  taken  in 
the  sense  in  which  thev  were  understood  at 
common  law,  unless  such  a  construction  is 
(•ontrary  to  the  express  terms  of  the  statute. 
Tlius,  if  a  statute  defines  roblx^ry  as  a  taking 
*'fr(>m  the  person"  of  another,  it  is  to  be  con- 

'••-•  JoRlan  V.  Com..  25  Grat.  (Va.)  943. 
••'••:••  Auto.  §  330. 

■"■•*  Jordan  v.  Com.,  25  Grat.  (Va.)  943. 
■"•'•See  Houston  v.  Com..  87  Va.  257:   Crews  v. 
State,  3  Cold.  (Tenn.)  350. 
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strued  as  including  a  taking  in  the  presence 
of  another.^®®  And  if  a  statute  requires  vio- 
lence or  putting  in  fear,  it  is  to  be  construed 
as  requiring  such  violence  and  such  putting 
in  fear  as  was  necessary  at  common  law,  un- 
less the  teims  of  the  statute  sliow  a  contrary 
intention.^^^  And  unless  expressly  so  pro- 
vided, a  statute  is  not  to  be  construed  as  dis- 
pensing with  the  necessity  that  the  property 
shall  be  that  of  another,  and  that  it  shall  be 
carried  away.*^^® 

Degrees  of  Robbery. —  In  some  jurisdic- 
tions robbery  is  divided  into  degrees  accord- 
ing to  the  circumstances  under  which  it  is 
committed.*^^® 

5««  State  V.  Calhoun,  72  Iowa,  432,  2  Am.  St.  Rep. 
252 ;  Houston  v.  Com.,  87  Va.  257.  And  see  ante,  § 
47e. 

5«7  Com.  V.  Humphries,  7  Mass.  242 ;  Houston  v. 
Com..  87  Va.  257;  Crews  v.  State,  3  Cold.  (Tenn.) 

350. 

The  Texas  statute  differs  from  the  common  law. 
See  Williams  v.  State,  12  Tex.  App.  240. 

Where  statutes  have  used  the  word  "intimida- 
tion," it  has  been  construed  as  equivalent  to  the 
words  "putting  in  fear,"  and  as  meaning  the  same 
thing  as  those  words  in  the  common-law  definition 
of  robbery.  Long  v.  State,  12  Ga.  293,  320; 
Clary  v.  State,  33  Ark.  561,  564. 

5«8Com.  V.  Clifford,  8  Cush.  (Mass.)  215. 

6«»  See  Pen.  Code  Minn.  §  197. 


(J)  Robbery  in  Particular  Places. — lu 
many  jurisdictions  there  are  statutes  pre- 
scribing a  special  puuishment  for  robbery 
committed  in  particular  places,  as  in  a  dwel- 
ling house;  ^'^  in  or  near  a  highway,'*''  etc. 
Under  these  statutes  the  same  elements,  such 
as  a  felonious  intent,  violence  or  putting  in 
fear,  etc.,  are  necessary,  as  in  other  rob- 
beries"'- 

V.  RECEIVING  AND  CONCEALING  PROPERTY 
STOLEN,  EMBEZZLED,  ETC. 
360.  Recoiving  Stolon  Proporty — (a)  In  General. 
— It  waB  a  miedemcanor  at  common  law  to  receive 
stolen  goods,  knowing  them  to  have  been  stolen. 
The  offense  is  now  very  generally  defined  by  atat- 
ute  substantially  as  at  common  law,  except  that 
In  moat  jurisdictions  it  is  made  a  felony.  To  con- 
stitute this  offense — 

1.  The  property  must  be  received. 

2.  It  must  at  the  time  be  stolen  property. 

3.  The  receiver  must  know  that   It  Is  stolen 

property. 

4.  His  intent  in  receiving  it  must  be  fraudu- 


iiiiWanl  V.  Com.,  14  Biisli  (Ky.)  233. 

■"I  Rex  V.  FraiU'is,  2  Strange,  1015,  Beale's  Cas. 
699. 

:.-i  Ward  V.  Com..  14  Bush  (Ky.)  233. 

'-'ii  The  Virginia  statute  provides  that,  if  any  per- 
son buy  or  receive  from  another  person,  or  aid  In 
concealing,  any  stolen  goode  or  other  thing,  know- 
ing the  same  to  have  been  stolea.  he  shall  be  deem- 
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(6)  At  Common  Law,  the  receiver  of 
stolen  goods  was  indictable  for  misprision  of 
the  felony  of  larceny,  because  of  his  know- 
ing the  thief  and  neglecting  to  prosecute  him, 
or  of  compounding  the  felony,  if  he  agreed 
not  to  prosecute  him,  both  of  which  offenses 
were  substantive  misdemeanors.^" "*  He  was 
not  indictable  as  an  accessary  after  the  fact, 
for  he  receives  the  goods,  and  not  the  thief,^^^ 
and,   to  render  one  an  accessary  after  the 

ed  guilty  of  larceny  thereof,  and  may  be  proceeded 
against,  although  the  principal  offender  be  not  con- 
victed. Code  1887,  §  3714.  And  there  are  similar 
statutes  in  many  other  states.  In  Hey  v.  Com., 
32  Grat.  (Va.)  946,  951,  it  was  said  by  Judge 
Burks:  "To  convict  an  offender  against  this  stat- 
ute, four  things  must  be  proved:  (1)  That  the  goods 
or  other  things  were  previously  stolen  by  some 
other  person;  (2)  that  the  accused  bought  or  re- 
ceived them  from  another  person,  or  aided  in  con- 
cealing them;  (3)  that,  at  the  time  he  so  bought 
or  received  them,  or  aided  in  concealing  them,  he 
knew  they  had  been  stolen;  (4)  that  he  so  bought 
or  received  them,  or  aided  in  concealing  them, 
malo  animo,  or  with  a  dishonest  intent." 

574  2  East,  P.C.  743,  744;  1  Bish.  New  Crim.  Law, 
§  699;  2  Bish.  New  Crim.  Law,  1137.  As  to  the  of- 
fenses of  misprison  and  compounding,  see  post, 
§§  438,  439. 

675  4  Bl.  Comm.  38;  1  Hale,  P.  C.  619,  620;  1  Bish. 
New  Crim.  Law,  §  699;  Loyd  v.  State.  42  Ga.  221; 
People  V.  Stakem,  40  Cal.  599. 


fact,  the  aid  must  be  rendered  to  the  thief 
personally.'^* 

(c)  Statutes.- — In  England,  by  the  stat- 
ute of  3  William  &  Mary,  e.  9,  §  4,  and 
by  later  statutes,  a  receiver  was  made  pun- 
ishable as  an  accessary  after  the  fact;  hut 
by  the  statute  of  7  &  8  Geo.  IV.  o.  29,  § 
54,  and  by  later  statutes,  he  may  be  indicted 
either  as  an  accessary  after  the  fact,  or  for  a 
substantive  felony,  if  the  property  was  ob- 
tained by  a  felony,  or  for  a  substantive  mis- 
demeanor, if  the  property  was  obtained  by 
a  misdemeanor.'"  In  this  country,  statutes 
have  been  enacted  in  most  states  punishing 
the  receiving  of  stolen  property,  knowing  it 
t«  have  been  stolen,  as  a  distinct  substantive 
offense,— -generally  as  a  felony.'^* 
381.  Th«  Receiving. 

(a)  In  General. — To  render  one  guilty  of 
receiving  stolen  propertj',  it  is,  of  course,  es- 
sential that  he  shall  receive  it.  A  person 
cannot  be  convicted  if  the  property  was  never 
actually  or  potentially  in  his  ppssesaion.    He 

078  Ante,  5  184;  Loyd  v.  atate,  aupra. 
"'24  ft  Z5  Vict.  c.  96,  §  91. 

^'9  Com.  V.  Barry,  116  Mass.  1;  ADderaon  t. 
State,  38  Fla.  3. 
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must  at  least  have  had  the  property  under 
his  control.^^^  Manual  possession,  however, 
or  touch,  is  not  necessary.  It  is  sufficient  if 
there  is  control  over  the  property.^^^  A  per- 
son is  guilty  of  receiving,  if  possession  is 
taken  by  his  servant  or  agent  by  his  direc- 
tion.*^" 

67»  Reg.  V.  HUl,  2  Car.  &  K.  978;  Reg.  v.  Wiley,  2 
Den.  C.  C.  37,  4  Cox,  C.  C.  414,  1  Eng.  Law  &  Eq. 
567.  In  the  case  first  cited,  A.  stole  some  fowls, 
and  sent  them  by  coach  to  another  place  in  a  box 
not  addressed  to  any  one.  but  stated,  when  he  sent 
them,  that  a  person  would  call  for  them  when  they 
should  reach  their  destination.  B.  inquired  for 
the  box,  and,  when  it  was  shown  to  her,  claimed 
it,  but  it  was  not  delivered  to  her.  It  was  held 
that  she  could  not  be  convicted  as  a  receiver. 

680  Reg.  V.  Wiley,  supra;  Reg.  v.  Smith,  Dears.  C. 
C.  494,  6  Cox,  C.  C.  554,  33  Eng.  Law  &  Eq.  531, 
Scale's  Cas.  760;  Reg.  v.  Miller,  6  Cox,  C.  C.  363, 
Beale's  Cas.  759;  State  v.  Stroud,  95  N.  C.  626. 

5»iln  Reg.  V.  Miller,  6  Cox,  C.  C.  353,  Beale's 
Cas.  759,  stolen  property  was  brought  by  the  thief 
into  A.'s  shop,  and  A.,  with  guilty  knowledge,  call- 
ed a  servant,  and  directed  her  to  take  the  goods  to 
a  pawn  shop,  and  pawn  them  for  the  thief.  The 
servant  did  so,  and  brought  back  the  money,  and 
handed  it  to  the  thief  in  A.'s  presence.  It  was 
held  that  this  was  a  receiving  of  the  property  by 
A.,  though  she  never  had  manual  possession  of 
either  the  goods  or  the  money.  And  see  post, 
§  381(d),  notes  589-692. 


(6)  Rcceivitig  from  a  Receiver. — It  has 
been  said  without  qualification  that,  to  ren- 
der one  guilty  of  receiving  stolen  gooda,  he 
must  receive  them  from  the  thief,  or  from  an 
innocent  agent  of  the  thief,  and  not  from  a 
guilty  receiver;  and  the  reason  given  is  that 
in  his  hands,  and  as  to  him,  the  goods  are  not 
stolen  goods. **^  But  this  is  not  true  under 
all  of  the  statutes.  The  common-law  ofFense 
is  not  committed  by  one  who  receives  stolen 
goods  from  a  guilty  receiver,  and  who  does 
not  know  the  thief,  for  in  such  a  case  there 
is  no  nii3])risioii  of  felony  nor  compounding 
of  felony."*''  So,  where  a  receiver  is  punish- 
able as  an  accessary  after  the  fact  of  the 
thief,  as  under  the  earlier  English  statiites, 
and  similar  statntes  in  this  country,  the 
goods  nmst  be  received  from  the  thief.*'* 
But  where  the  act  of  receiving  is  made  a  sub- 
stantive offense,  whether  a  felony  or  a  mis- 
demeanor, as  by  the  present  English  statute, 
and  by  most  of  the  statutes  in  this  country, 

■■■■;  2  BiBh.  New  Crim.  Law,  |  1140  f5) ;  Foster  v. 
State.  106  Inil.  272. 

:■■<'  Ante.  5  3S0b. 

■-'<  State  V.  Ives.  13  Ired.  (N.  C.)  338.  Beale'a  Caa. 
776. 
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widiout  reference  to  the  person  who  stole 
the  property,  ^o  gist  of  the  offense  is  the 
receiving  and  having  propertj'  that  has  been 
stolen,  knowing  that  it  has  been  stolen,  and 
there  is  no  good  reason  why  tUe  offense 
should  not  be  considered  as  committed  hy  any 
one  who  receives  such  property  with  the 
necessary  guilty  knowledge,  whether  he  re- 
ceives it  directly  from  the  thief,  or  from  the 
guilty  receiver.  There  are  decisions  whicli 
fully  sustain  this  view.'*^  A  person  is  cer- 
es' This  view  Ib  supported  by  the  dictum  tn  State 
V.  Ives,  supra,  and  by  the  decisions  in  Anderson  v. 
SUte,  38  Pla.  3,  and  Ream  v.  State.  52  Neb.  787. 
See,  also,  State  v.  Hazanl.  2  R.  I.  474,  60  Am.  Dec, 
96;  State  v.  Feuerhaken.  96  Iowa,  29S;  Shrledley 
V.  State,  23  Ohio  St  130,  139;  Faunce  v.  People,  61 
m.  311;  Sanderson  v.  Com.  (Ky.)  12  S.  W.  136; 
Reg.  V.  Reardon,  L.  R.  1  C.  C.  31,  10  Cox,  C.  C.  241. 
la  Aaderson  v.  State,  supra,  the  statute  provided 
that  whoever  should  buy,  receive,  or  aid  in  the  con- 
cealment of  stolen  property,  knoninc  the  same  to 
have  been  stolen,  should  be  punished,  and  It  was 
held  that  an  Indictment  under  the  statute  need  not 
name  the  thlet,  nor  the  person  fi'om  whom  the 
goods  were  received.  "The  buying  and  receiving 
Of  stolen  goods,"  said  the  court,  "knowing  the 
same  to  have  been  stolen.  Is  thereby  made  a  sub- 
stantive offense.  The  offense  denounced  by  the 
statute  la  not  buying,  receiving,  etc..  stolen  prop- 
erty from  the  thief  hlmseir.  or  trom  any  other  par 
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tainly  gn^'ltj  <>f  tl'is  offense  if  he  receives 
stolen  property  fnnu  an  innocent  agent  of 
the  thief  with  the  necessary  guilty  knowledge 
and  intent.^*^ 

(c)  Husband  and  Wife. — A  hnshand  may 
be  convicted  of  reeeiving  property  which  his 
wife  has  stolen  vohmtarily  and  withnnt  any 
constraint  on  his  p»rt,  if  he  receives  it  with 
knowledge  that  she  lias  stolen  it,'*"  But  it 
seems  that  a  wife  cannot  he  guilty  of  i-ecoiv- 
ing  from  her  hushand.''^'* 

ticular  person,  but  buying  or  receiving,  etc..  gucIi 
property,  knowing  it  to  be  stolen,  from  any  person 
whatsoever." 

There  is  a  decision  apainst  this  view  in  Foster  v. 
State,  106  Ind.  272,  In  which  the  conrt  citeil  Bishop 
and  Wharton  and  two  earlier  Indiana  cases — Kauf- 
man V.  State.  49  lad.  248,  and  Owen  v.  State.  53 
Ind.  379.  Neither  ot  these  cases,  however,  are 
in  point,  and  while  the  declaion  1b  supported  by 
Bishop  and  Wharton,  neither  of  these  writers  are 
sustained  by  the  authorities  cited  by  them.  There 
is  no  reason  for  saying  that  property  ceases  to  be 
"stolen  pi-operty."  i.  c...  property  that  has  been 
stolen,  as  soon  as  it  is  rleliveiod  to  a  person  who 
knows  it  has  been  .stolen. 

nsnCom.  v.  White,  123  Mass.  430,  25  Am.  Rep. 

r.'TRes.  V-  M'Athey,  Leigh  &  C.  250.  9  Cox,  C.  C. 
251. 

S8i2  Blsh.  New  Crlui.  Law,  S  1142   (2);   Reg.  v. 
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(d)  Principal  and  Agent — Partners. — A 
principal  is  indictable  for  receiving  stolen 
property,  if  it  is  received  by  liis  agent  by  his 
direction  or  authority.*"*  And  if  stolen 
property  is  received  by  a  person  as  agent  for 
another  without  authority,  the  latter  ln'couu'> 
liable  if  he  ratifies  the  receipt  with  guilty 
knowledge,  and  assumes  control  of  the  pr<)j)- 
erty.""  Thus,  if  a  wife  assnnics  to  act  as 
agent  of  her  husband  in  receiving  stolen 
property,  and  he  afterwariis  ratifies  her  act 
with  full  knowledge  of  the  facts,  mid  assumes 

Brooke,  Dears.  C.  C.  1S4.  14  Bug.  Law  &  Eq.  580; 
Reg.  V.  Wardroper.  Bell.  C.  C.  249.  8  Cox.  C.  C.  Hi. 

:-•'  State  V.  Stroud.  95  N.  C.  626.  In  thU  case  It 
was  eald:  "To  conetltute  the  crlmlDal  ollenae  of 
receiving,  it  la  not  necessary  that  the  gooite  should 
be  traced  to  the  actual  personal  poHseselon  of  the 
person  charged  with  receiving.  It  would  certainly 
nake  him  a  receiver,  In  contemplation  of  law,  if 
the  stolen  property  was  received  by  his  servant  or 
agent,  acting  under  his  directions,  he  knowing  at 
the  time  of  giving  the  orders  that  it  was  stolen,  for 
'qui  facit  per  allum  facit  per  se.'  It  is  the  same 
as  If  he  had  done  it  himaelf."  See.  also.  Reg.  v. 
Miller,  e  Cox  C.  C.  353.  Beale's  Gas.  7&9;  Reg.  v. 
Smith,  6  Cox  C.  C.  554,  Dears.  C.  C.  494;  State  v. 
Habib.  IS  R.  I.  5Gg. 

""Reg.  V,  Woodward.  Leigh  &  C,  122,  9  Cox,  C. 
C.  95,  8  Jur.  (N.  S.)  104,  Beale's  Cas.  763;  Sander- 
son v.  Com.  (Ky.)  12  S.  W.  136. 


control  of  the  property,  lie  is  guilty  of  re- 
ceiviiig.^"'  Ill  like  maimer,  a  partner  is  in- 
dictable if,  \vitli  guilty  knowledge,  he  ratifies 
the  receij»t  of  stolen  jiroperty  by  his  copart- 
ner on  behalf  of  the  tirni,  iind  assiiines  con- 
trol aiiparutt'Iy  or  jointly  with  his  partner.'"- 
(e)  DisiiiKjuished  from  Larceny  from 
Thief.- — The  <iflrense  of  receiving  stolen  goods 
is  not  committed  by  one  who  takes  goods 
from  a  thief  by  trespass  without  his  consent, 

"■■"  In  Rfg.  V.  Woodward,  supra,  stolen  goods 
were  delivered  by  the  thfef  to  n  wife  In  the  ab- 
sence of  her  husliiiiid.  aii<l  nhe  paid  something  on 
aceOTint.  but  tlie  pricL'  was  not  fixed.  The  husband 
and  tho  thief  iifterwuids  mot.  and  the  husband. 
with  the  knouii'd);e  thut  the  ijoods  bad  been  stolen, 
agreed  iiiKin  the  prii-e.  and  paid  the  balance.  It 
was  held  that  he  was  Kuilty  of  receiving  the 
goods,  knuwiug  Iliein  to  have  been  stolen. 

="-■  Sanderson  v.  Com.  iKy.i  12  S.  W.  136.  And 
see  Fannre  v.  People,  lil  111.  311. 

"While  one  purtuer  cannot  commit  a  crime  for 
which  his  copartner,  who  Is  tnnorent.  can  be  held 
criminally  responsible,  we  cannot  well  see  why 
one  partner  may  not  be  guilty  of  receiving  stolen 
goods,  wheie  his  copartner  has  Biat  received  them 
with  a  S"l'ty  knowledge,  ami  they  are  controlled 
and  nsed  by  both  with  the  guilty  design  and  pur- 
pose on  the  part  of  both  to  deprive  the  owner  of 
his  property."    Sanderson  v.  Com.,  supra. 
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and    carries    them    away,    animo    fttrandi. 
This,  as  we  have  seen,  is  larceny.^^^ 

382.  Character  of  the  Property  as  Stolen  Property. 

To  convict  a  person  of  receiving  stolen 

property,  it  is  necessary  to  show  that,  in  fact 

and  in  law,  the  property  was  stolen.^^*     It 


o»3  2  Bish.  New  Grim.  Law,  §  1140  (6).  See 
Reg.  V.  Wade,  1  Gar.  &  K.  739,  Beale's  Gas.  758. 

5»*Gom.  V.  King,  9  Gush.  (Mass.)  284;  Ander- 
son V.  State,  38  Fla.  3;  Wilson  v.  State,  12  Tex. 
App.  481;  O'Gonnell  v.  State,  55  Ga.  296. 

A  wife,  even  though  she  may  have  committed 
adultery,  cannot  steal  her  husband's  goods  (ante, 
§  313d,  and  therefore  her  paramour,  receiving 
from  her  goods  which  she  has  taken  from  her 
husband,  cannot  be  guilty  of  receiving  stolen 
goods.  Reg.  V.  Kenny,  2  Q.  B.  Div.  307,  13  Cox, 
C.  G.  397. 

An  indictment  for  receiving  stolen  goods  can- 
not be  maintained  if  the  evidence  shows  that  the 
person  from  whom  the  defendant  is  alleged  to 
have  received  them  obtained  them  under  circum- 
stances making  him  guilty  of  embezzlement,  or 
of  obtaining  goods  by  false  pretenses,  as  distin- 
guished from  larceny.  In  Com.  v.  King,  9  Gush. 
(Mass.)  284,  which  was  an  indictment  for  receiv- 
ing stolen  bank  bills,  it  appeared  that  the  person 
from  whom  the  defendant  was  alleged  to  have  re- 
ceived the  bills  had  obtained  them  from  a  bank 
for  his  master,  on  a  check  drawn  by  the  latter, 
and  that  they  had  not  reached  the  possession  of 
the   master    before   their   appropriation.    It   was 


is  also  necessary  that  the  property  shall  have 
been  stolen  property  at  the  time  it  was  re- 
ceived by  the  accused.  It  is  not  enough  to 
show  tliat  he  thought  it  was  stolen  property. 
The  offense,  therefore,  is  not  eoimuitted  if 
the  property,  before  its  receipt,  has  couie 
hin-k  into  tlic  jiosserisidii  of  Uic  owner  or  hia 
agent.'"'*     The  fact    tliat    the    character  of 

held  that,  as  the  servant's  approprlatlou  of  the 
bllla  was  embezzlement,  and  not  larceny,  the  In- 
dictment could  not  be  niaintalned. 

The  question  aa  to  the  locality  in  which  the 
property  was  stolen  is  elsewhere  oonsldered.  See 
post.  S  503. 

'osln  U.  S.  V.  De  Bare.  6  BIse.  35S,  Fed.  Cas. 
No.  14,935,  the  accused  was  Indicted  and  convict- 
ed of  receiving  stolen  postage  stamps.  The  proof 
was  that  the  thief  deposited  them  In  an  express 
office,  directed  to  the  accused,  and,  after  his  ar- 
rest, gave  a  written  order  for  them  to  a  post- 
master, who  took  them,  and  who  afterwards,  by 
order  of  the  postofUce  department,  redeposited 
them  in  the  express  office,  bo  that  tbcy  were  for- 
warded to  the  ar'caised.  and  received  by  bim.  It 
was  held  that  the  <  onviction  was  wrong,  as  the 
stamps  were  no  longer  stolen  property  after  they 
reached  the  bands  of  the  postmaster,  who  was 
the  agent  of  the  government.  See  to  the  same 
effect.  Reg.  v.  Schmidt.  I-.  R.  1  C.  C.  15.  10  Cox,  C. 
C.  172,  Beale's  Cas.  769;  Reg.  v.  Dolan,  6  Cox,  C. 
C.  as.  Dears  C,  C,  436,  29  Eng.  Law  ft  Bq.  533, 


OFFENCES  AGAINST  PROPERTY         885 

Stolen  property  is  changed  before  it  reaches 
the  receiver  is  immaterial,  if  he  knows  that 
it  is  stolen  property.  It  is  no  defense,  there- 
fore, on  a  prosecution  for  receiving  stolen 
bonds,  to  show  that  they  were  fraudulently 
altered  by  the  thief  before  they  were  received 
by  the  accused.^®® 
383.  Knowledge  That  the  Property  was  Stolen. 

At  common  law,  and  by  the  express  terms 
of  the  various  statutes,  it  is  necessary  that  the 
receiver  shall  know  that  the  property  has 
been  stolen ;  ®®'  and  he  must  know  this  at  the 
time  he  receives  it.*^®® 

It  has  been  said  that  if  a  person  receives 

Beale's  Cas.  705  (ovoiriiling  Reg.  v.  Lyons,  Car. 
&  M.  217,  41  E.  C.  L.  122):  Reg.  v.  ViUensky, 
[1892]  2  Q.  B.  597  (foHowing  Reg.  v.  Schmidt,  su- 
pra, and  Reg.  v.  Dolan,  supra) ;  Reg.  v.  Hancock, 
38  L.  T.  (N.  S.)  787,  14  Cox,  C.  C.  119. 

5»6  Com.  V.  White,  123  Mass.  430,  25  Am.  Rep. 
116.  So,  where  a  sheep  is  stolen  and  kiUed,  and 
a  person  receives  part  of  the  mutton.  Rex  v. 
Cowell,  2  East,  P.  C.  617. 

897  Reg.  V.  Adams,  1  Post.  &  F.  86,  Beale's 
Cas.  777;  Huggins  v.  People,  135  111.  243,  25 
Am.  St.  Rep.  357;  People  v.  Levison,  16  Cal. 
98,  76  Am.  Dec.  505;  Durant  v.  People,  13 
Mich.  351;  May  v.  People,  60  111.  119;  Aldrich  v. 
People,  101  111.  16;  State  v.  Houston,  29  S.  C.  108; 
State  V.   Caveness,  78  N.   C.  484;    Copperman  v. 
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stolen  property  with  full  knowledge  of  all 
the  circimistanees  under  which  it  was  taken, 
and  those  circumstances  show,  as  a  matter 
of  law,  that  it  was  obtained  bv  larcenv,  it  is 
not  necessary  to  show  that  he  knew  that  the 
circumstances  made  the  takiiu;-  larceny.  He 
is  chargeable  with  knowledge  of  the  law  from 
his  knowledge  of  the  facts.  This,  however, 
is  doubtful.^^^  If  a  person  receives  prop- 
erty, believing  it  to  have  been  stolen,  he  is 

People,  56  N.  Y.  591;  wmiamson  v.  Com.  (Va.) 
23  S.  E.  762;   Hey  v.  Com.,  32  Grat.   (Va.)   946. 

The  mere  naked  possession  of  stolen  goods, 
without  further  evidence,  is  not  sufficient  to  sus- 
tain a  conviction,  for  it  does  not  show  guilty 
knowledge.  Castleberry  v.  State,  35  Tex.  Cr.  R. 
382,  60  Am.  St.  Rep.  53.  Compare,  however,  Peo- 
ple V.  Welden.  Ill  N.  Y.  569. 

008  **To  be  guilty,  he  must  have  known  at  the 
moment  of  receiving  it  that  it  has  been  stolen, 
and  he  must  at  that  time  have  also  received  it 
with  a  felonious  intent."  State  v.  Caveness,  78 
N.  C.  484,  491. 

n9o  Com.  V.  Leonard,  140  Mass.  473,  54  Am.  Rep. 
485,  Beale's  Cas.  778.  In  this  case  the  decision 
was  this:  The  Massachusetts  statute  created 
two  distinct  offenses, — receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  and  receiving 
embezzled  property,  knowing  it  to  have  been  em- 
bezzled. The  accused  was  charged  with  the  first 
offense,  and  it  was  held  that,  if  he  knew  all  the 
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guilty,  though  he  does  not  know  the  facts  and 
circumstances  of  the  taking. ®^^  And  if  it 
appears  from  the  evidence  that  the  accused 
received  the  property  under  such  circum- 
stances that  any  reasonable  man  of  ordinary 
observation  would  have  known  that  it  was 
stolen,  the  jury  are  authorized  to  find  that 
he  knew  it  was  stolen.®^^  The  question,  how- 
facts  under  which  the  property  was  taken,  and 
the  facts  showed  larceny,  as  distinguished  from 
embezzlement,  it  was  no  defense  that  he  thought 
the  facts  constituted  embezzlement.  Compare, 
however,  Reg.  v.  Adams,  1  Post.  &  F.  86,  Beale's 
Cas.  777. 

«'>o  Com.  V.  Leonard,  supra.  And  see  Reg.  v. 
White.  1  Post.  &  P.  665,  Beale's  Cas.  778. 

o«i  Collins  V.  State,  33  Ala.  434.  73  Am.  Dec. 
426;  Murio  v.  State,  31  Tex.  Cr.  R.  210;  Com.  v. 
Finn,  108  Mass.  466;  Frank  v.  State.  67  Miss.  125; 
Huggins  V.  People,  135  111.  243.  25  Am.  St.  Rep. 
357. 

In  State  v.  Peuerhaken,  96  Iowa,  299,  it  was 
held  that  it  was  not  error  to  instruct  the  jury 
that,  if  all  the  facts  and  circumstances  surround- 
ing the  receiving  of  the  goods  by  the  defendant 
were  such  as  would  reasonably  satisfy  a  man  of 
the  defendant's  age  and  intelligence  that  the 
goods  were  stolen,  or  if  he  failed  to  follow  up  the 
inquiry  so  suggested,  for  fear  he  would  learn  the 
truth,  and  know  that  the  goods  were  stolen,  then 
the  defendant  should  be  as  rigidly  held  responsi- 
ble as  if  he  had  actual  knowledge." 
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ever,  is  one  of  fact,  and  the  jury  are  not 
bound  to  infer  knowlcnlge  from  such  circum- 
stances.®^^ 

384.  Fraudulent  Intent. 

To  constitute  this  offense,  it  is  necessary 
that  the  property  shall  be  received  with  a 
fraudulent  intent."^^  Thus,  the  offense  is 
not  committed  bv  one  who  receives  stolen 
property,  though  he  knows  it  to  have  been 
stolen,  if  his  intent  is  to  secure  it  for  the  true 
owner,  and  return  it  without  a  reward,  and 
not  to  defraud  him.®^*     The  necessitv  for  a 


rt02  CoHins  V.  State,  supra. 

'"^••^  People  V.  Johnson,  1  Park.  Cr.  R.  (N.  Y.) 
564;  State  v.  Hodges,  55  Md.  127;  U.  S.  v.  Lowen- 
stein,  21  D.  C.  515;  Aldrich  v.  People.  101  111.  16; 
Rice  V.  State,  3  Helsk.  (Tenn.)  215,  226;  Arcia  v. 
State,  26  Tex.  App.  193. 

If  it  is  shown  that  stolen  goods  were  received 
with  knowledge  that  they  were  stolen,  a  fraudu- 
lent intent  may  be  inferred.  U.  S.  v.  Lowenstein. 
supra. 

604  "To  constitute  the  offense  of  receiving  stol- 
en property,  knowing  the  same  to  have  been  stol- 
en, the  act  of  receiving  or  concealing  must  be 
accompanied  by  a  criminal  intent, — an  intent  to 
aid  the  thief,  or  to  obtain  a  reward  for  restor- 
ing the  property  to  the  owner,  or  an  intent  to  in 
some  way  derive  profit  from  the  act.  There 
must  be  a  guilty  knowledge,  a  fraudulent  intent. 
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fraudulent  intent  is  to  be  implied  even  when 
a  statute  punishes  any  one  who  shalh  receive 
stolen  property,  knowing  it  to  have  been 
stolen,  and  is  silent  as  to  the  intent. ®^^ 

It  is  not  necessary  that  the  receiving  shall 
be  lucri  cavsa,  or,  in  other  words,  that  the 
receiver  shall  act  from  motives  of  personal 
gain.  If  his  object  is  to  aid  the  thief,  it  is 
sufficient,  for  there  is  the  necessary  fraudu- 
lent intent.®^® 

concurrent  with  the  act  If  the  property  was  re- 
ceived or  concealed  with  the  purpose  and  Intent 
of  restoring  It  to  the  owner  without  reward,  or 
with  any  other  Innocent  Intent,  the  mere  knowl- 
edge that  it  was  stolen  property  would  not  make 
the  act  criminal."  Arcia  v.  State,  26  Tex.  App. 
193,  205. 

Receiving  stolen  goods  with  the  intent,  by  con- 
cealing the  same,  to  induce  the  owner  to  pay  a 
reward  for  their  return  to  him,  is  a  receipt  with 
intent  to  defraud  the  owner.  It  was  so  held  in 
State  v.  Pardee,  37  Ohio  St.  63.  under  a  statute 
making  such  an  intent  an  element  of  the  offense, 
and  of  course  such  an  intent  is  sufficient  at  com- 
mon law.     People  v.  Wiley.  3  Hill  (N.  Y.)  194. 

«05  People  V.  Johnson,  1  Park.  Cr.  R.  (N.  Y.) 
564,  and  other  cases  cited  in  note  603,  supra; 
State  V.  Smith,  88  Iowa,  1,  is  to  the  contrary,  but 
it  cannot  be  sustained. 

•ocRex  V.  Richardson,  6  Car.  &  P.  335,  Beale*s 
Cas.  758;    State  v.  Hodges,   55   Md.   127;    Rex  v. 
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385.  License  from  the  Owner. 

On  n  ])rosccntion  for  receiving  stolen 
goods,  knowing  tlicni  to  have  been  stolen,  the 
fact  that  the  accused  was  anthorized  hv  the 
owner  of  the  goods  to  receive  them  fvr  liini 
is  no  defense,  if  he  received  them  with  a 
frandnlent  intent  to  deprive  the  owner  of 
them.^^" 

386.  Receiving  Goods  Obtained  by  Embezzlement, 

False  Pretenses,  Robbery,  etc. 

In  some  states,  by  statute,  it  is  made  a 
substantive  offense  to  receive  ijoods  that  have 
l>een  obtained  bv  embezzlement,  false  ])re- 
teiises,  roblx^rv,  l>nrglarv,  etc.,  knowing  them 


Davis,  G  Car.  &  P.  177;  State  v.  Rushing.  G9  N.  C. 
29.  12  Am.  Rop.  041:  Com.  v.  Bean,  117  Mass.  141; 
U.  S.  V.   I.owonstoin.  21    D.  C.  515. 

In  Illinoi.s,  tin-  statute  punishes  anj^  one  who, 
"for  his  own  pain,  or  to  prevent  the  owner  from 
again  possessing:  his  property,"  shall  huy.  re- 
ceive, or  aid  in  concealing  stolen  goods,  knowing 
them  to  have  been  stolen.  Under  this  statute, 
the  accused  must  have  received  the  goods  for  his 
own  gain,  or  to  prevent  the  owner  from  again 
possessing  them.  See  Aldrich  v.  People,  101  111. 
16. 

«"T  Wright  V.  State,  5  Yerg.  CTenn.)  154,  26  Am. 
Dec.  25S;  Cassels  v.  State,  4  Yerg.  TTenn.)  149. 
See,  also.  People  v.  Wiley.  ?>  Hill  (N.  Y.)  194. 
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to  have  been  so  obtained.®^®  What  has  been 
said  in  the  preceding  sections  with  reference 
to  receiving  stolen  goods  applies  generally  to 
prosecutions  under  such  a  statute.  It  must 
be  shown  that  the  property  was  obtained  un- 
der circumstances  constituting,  in  fact  and 
in  law,  the  oflfense  of  embezzlement,  false 
pretenses,  robbery,  burglary,  etc.,  as  the  case 
may  be;  and  it  must  be  shown  that  the  ac- 
cused, when  he  received  them,  knew  that 
thov  had  been  so  obtained. 

387.  Aiding  in  Concealment  of  Stolen  Property. 

By  statute  in  some  states,  it  is  made  a 
substantive  oflfense  to  aid  in  the  concealment 
of  stolen  property,  knowing  the  same  to  have 
been  stolen.®^®  A  person  is  guilty  of  aiding 
in  the  concealment  of  stolen  property,  within 
the  meaning  of  such  a  statute,  if  he  does  any 
act  which  will  assi<^t  the  thief  to  convert  it 
to  his  use,  or  w^hich  will  assist  in  preventing 
its  recovery  by  the  ow^ner.  It  is  not  neces- 
sary that  the  property  shall  have  been  actu- 
allv  hidden  or  secreted  anvwhere.®^^      The 


«08  See  State  v.  Lane,  68  Iowa,  384. 
«««See  People  v.  Reynolds,  2  Mich.  422;    State 
V.  St  Clair.  17  Iowa,  149. 

fiio  People  V.  Reynolds,  2  Mich.  422. 
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statutes  in  express  therms  make  knowledge 
that  the  property  was  stolen  an  essential  ele- 
ment of  the  offense,  and  what  has  l)een  said, 
therefore,  in  dealing  with  the  receiving  of 
stolen  property,  knowinju:  it  to  have  been 
stolen,  applies  here.®'^ 

VI.   MALICIOUS   MISCHIEF. 

388.  In  General. — The  offense  known  as  "mali- 
cious mischief"  is  the  malicious  injuring  or  de- 
stroying of  the  property  of  another,  it  is  a  misde- 
meanor at  common  law,  but  from  ah  early  day  it 
has  been  punished  by  statute  in  England,  and  it 
is  very  generally  punished  by  statutes  in  this 
country. 

389.  Statutes. 

Beginning  with  the  statute  of  Westmin- 
ster T.,  13  Edw.  T.  §  40,  and  np  to  24  & 
25  Viet.  c.  07,  statutes  have  l)eon  enacted  in 
England  from  time  to  time  punishing,  either 
as  a  felon V  or  as  a  misdemeanor,  malicious 
injuries  to  various  kinds  of  property,  as 
buildings,  manufactures  and  materials,®^^ 
machinery,  ^*^^      trees,      shrnbs,      vegetables. 


«ii  Ante.  §  383. 

«n2See  24  &  2.".  Vict./-.  07.  §§  13.  14:  Rex  v. 
Woodhead.  1  Mood.  &  R.  549;  Reg.  v.  Smith.  6 
Cox.  C.  C.  198;  Rex  v.  Tacey,  Russ.  &  R.  452; 
Reg.  V.  McGrath.  14  Cpx.  C.  C.  598. 

013  24  &  25  Vict.  c.  97,  §  15;   Reg.  v.  Fisher,  10 
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fences,  etc.,®^*  mines  and  mining  apparatus 
and  machinery,*^' °  sea  or  ri\or  banks,  walls, 
wharves,  and  similar  works,^*'^  railways  and 
telegraphs,®^'  books,  manuscripts,  etc.,  in 
libraries  and  museums,^^^  cattle  and  otlier 
animals,  ^^®  and  vessels. '^'^^     And  there  is  a 

Cox,  C.  C.  146,  L.  R.  1  C.  C.  7;  Rex  v.  Mackerel,  4 
Car.  &  P.  448. 

«i*24  &  25  Vict.  c.  97.  §§  19-24;  Rex  v.  Taylor. 
Russ.  ft  R.  373. 

«i5  24  ft  25  Vict.  c.  97,  §§  26-29;  Reg.  v.  Whit- 
tingham,  9  Car.  &  P.  235;  Reg.  v.  Norris,  9  Car.  & 
P.  241;  Reg.  v.  Matthews,  14  Cox,  C.  C.  9. 

•'i«  24  ft  25  Vict.  c.  97.  §§  30-32. 

«i7  24  &  25  Vict.  c.  97,  §§  32-37;  Reg.  v.  Upton, 
5  Cox,  C.  C.  298;  Reg.  v.  Hadfield.  L.  R.  1  C.  C. 
253,  11  Cox,  C.  C.  574;  Reg.  v.  Gilmore,  15  Cox,  C. 
C.  85. 

«i»  24  ft  25  Vict.  c.  97.  §  39. 

«i»24  ft  25  Vict.  c.  97,  §  40;  Rex  v.  Owens.  1 
Mood.  C.  C.  205;  Rex  v.  Haughton,  5  Car.  &  P. 
559;  Rex  v.  Haywood,  2  East,  P.  C.  1076.  Russ.  & 
R.  16;  Reg.  v.  Bullock,  L.  R.  1  C.  C.  115,  11  Cox,  C. 
C.  125. 

"Cattle"  includes  horses,  mares,  geldings,  and 
colts.  Rex  V.  Paty,  2  East,  P.  C.  1074,  1  Leach,  C. 
C.  72;  Rex  v.  Moy,  2  East,  P.  C.  1076;  Rex  v. 
Molt,  2  East.  P.  C.  1075,  1  Leach,.  C.  C.  73,  note; 
Rex  V.  Haywood.  2  East,  P.  C.  1076.  Russ.  &  R. 
16;  asses.  Rex  v.  Whitney,  1  Mood.  C.  C.  3;  and 
pigs,  Rex  V.  Chappie,  Russ.  &  R.  77. 

•J2'>  24  ft  25  Vict.  c.  97,  §§  42-47. 
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general  section  in  the  present  statute  punish- 
ing malicious  injury  to  "any  real  or  per- 
sonal property  whatsoever,  either  of  a  public 
or  private  nature,"  for  which  no  punishment 
is  otlierwise  provided.®-^ 

In  this  country,  perhaps,  there  is  no  state 
in  which  the  subject  is  so  minutely  and 
specifically  covered  by  the  statutes,  but,  no 
doubt,  in  all  states  there  are  statutes  more 
or  less  like  the  English  statutes,  or  partic- 
ular sections  of  the  statute  of  24  &  25 
Vict.  c.  i>7,  piuiishing,  in  some  cases  as  a 
felony,  and  in  others  as  a  misdemeanor  only, 
willful  and  malicious  injury  to  private  and 
public  property. 

390.  Common  Law. 

Since  the  subject  of  malicious  injury  to 
propertv  has  from  a  verv  early  day  been  eu- 
tirely  covered  l>v  statute  in  England,  there 
are  no  English  ])rec*edents  of  indictments  for 
such  an  offense  at  common  law.  This,  how- 
ever, is  not  sufficient  reason  for  holding  that 


«2i24  &  25  Vict.  c.  97.  §  51;  White  v.  Feast,  L. 
R.  7  Q.  B.  353.  This  section  appUes  only  to  tan- 
gible property.  It  does  not  apply  to  a  mere  incor- 
poreal right.  Laws  v.  Eltringham,  8  Q.  B.  Div. 
283,  15  Cox,  C.  C.  22. 
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malicious  injury  to  the  personal  property  of 
another  is  not  a  common-law  offense,®^^  and 
there  are  decisions  in  this  country  holding 
that  it  is  a  misdemeanor  at  common  law,  not 
only  because  it  is  an  outrage  upon  tlie  feel- 
ings of  the  community,  but  also  because  the 
direct  tendency  of  such  an  act  is  to  provoke 
violent  retaliation  and  cause  a  breach  of  the 
public  peace.®^^  Thus,  it  has  been  held  a 
misdemeanor,  independently  of  any  statute, 
to  wickedly  and  maliciously  maim  or  kill  a 

«22  Blackstone  said  that  acts  of  malicious  in- 
jury to  property  were  not  crimes  at  common  law. 
4  Bl.  Comm.  243.  But  this  may  well  have  been 
because  statutes  were  enacted  in  England  to 
cover  the  whole  subject.  See  Ranger's  Case,  2 
East,  P.  C.  1074. 

623Re8pubIica  v.  Teischer,  1  Dall.  (Pa.)  335, 
Beale's  Cas.  108;  People  v.  Smith,  5  Cow.  (N.  Y.) 
258;  State  v.  Robinson,  3  Dev.  &  B.  (N.  C.)  130, 
32  Am.  Dec.  661;  Loomis  v.  Edgerton.  19  Wend. 
(N.  Y.)  419;  and  see  State  v.  Watts.  48  Ark.  56,  3 
Am.  St.  Rep.  216;  Snap  v.  People,  19  111.  79. 

In  Com.  V.  Wing,  9  Pick.  (Mass.)  1,  19  Am.  Dec. 
347,  Beale's  Cas.  119,  it  was  held  that  maliciously 
discharging  a  gun,  after  being  warned  of  the  cir- 
cumstances and  danger,  and  thereby  causing  a 
woman  to  have  convulsions,  resulting  in  death, 
was  indictable  at  common  law  as  a  wanton  act  of 
mischief. 
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(loinestie  aiiiiiial.*^^'*     There  are  souie  decis- 
ions  against  this  view."^*^ 

It  seems  not  to  be  a  misdemeanor  at  com- 
mon hnv,  bnt  a  mere  trespass,  to  maliciously 
injure  or  destroy  the  real  i)roperty  of  an- 
other, as  to  girdle  fruit  trees  on  another's 
land,^^*^  or  to  break  the  windows  in  another's 
house. '*^"     l^ut  in  Pennsylvania  it  was  held 

«-**  Respubllca  v.  Teischer.  1  Dall.  (Pa.)  335, 
Beale's  Cas.  108;  People  v.  Smith,  5  Cow.  (N.  Y.) 
258;  Com.  v.  Leach,  1  Mass.  59;  State  v.  Scott,  2 
Dev.  &  B.  (N.  C.)  35.  And  see  Boyd  v.  State,  2 
Humph.  (Tenn.)  39.  See,  also.  Com.  v.  Falvey, 
108  Mass.  304. 

«iJ-'  State  V.  Wheeler,  3  Vt.  344.  23  Am.  Dec.  212. 
And  see  Black  v.  State,  2  Md.  376:  State  v.  Beek- 
man,  27  N.  J.  Law,  124.  But  see  State  v.  Briggs, 
1  Ark.    (Vt.)'226. 

In  North  Carolina  It  was  held  that  destruction 
of  property  with  malice  towards  the  owner  was 
a  misdemeanor  at  common  law.  State  v.  Simp- 
son. 2  Hawks  (N.  C.)  460;  State  v.  Scott,  2  Dev. 
&  B.  (N.  C.)  35;  State  v.  Latham,  13  Ired.  (N.  C.) 
33;  State  v.  .Tackson,  12  Ired.  (N.  C.)  329.  But 
mere  wounding  of  an  animal,  or  other  injury  to 
property  short  of  its  destruction,  though  mali- 
cious, was  held  not  to  be  indictable.  State  v. 
Manuel,  72  N.  C.  201,  21  Am.  Rep.  455;  State  v. 
Allen,  72  N.  C.  114.  So.  also.  In  New  Jersey. 
State  V.  Boekman.  27  N.  J.  Law,  124. 

020,  Brown's  Case.  3  Greenl.   (Me.)   177. 

02T  Kilpatrick  v.  People,  5  Denlo  (N.  Y.)  277. 
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a  misdemeanor  at  common  law  to  maliciously 
injure  a  tree  on  public  ground,  which  wa.s 
useful  to  the  public  for  ornament  and 
shade.®^^ 

Certainly,  an  act  of  malicious  mischief, 
whether  directed  against  real  or  personal 
property,  is  indictable  at  common  law,  if 
accompanied  by  circumstances  making  it  a 
breach  of  the  public  pcace."^® 

391.  Malice. 

Both  at  common  law,  where  malicious  mis- 
chief is  recognized  at  all  as  a  common-law 
oflFense,  and  under  the  various  statutes  on  the 
subject,  the  injury  nmst  be  inflicted  mali- 
ciously. Malice  is  an  essential  element  of 
the  offense,  and  the  term  as  applied  to  this 
offense  means  something  more  than  inten- 
tional.*^^    According  to  Blackstone,  the  mis- 

o2»Com.  V.  Eckert.  2  Brown  (Pa.)  249,  Beale's 
Cas.  110. 

«29  Henderson  v.  Com.,  8  Grat.  (Va.)  708.  See 
Com.  V.  Taylor,  5  Bin.  (Pa.)  277.  And  see  post, 
5  417,  et  seq. 

«3o  Ante,  §  02.  and  cases  and  quotations  in  the 
notes;  4  Bl.  Comm.  243;  Rex  v.  KeHy.  1  Craw.  & 
D.  186,  Beale's  Cas.  182;  Reg.  v.  Pembliton,  L.  R. 
2  C.  C.  119,  12  Cox.  C.  C.  607,  Beale's  Cas.  210; 
Rex  V.  Mogg,  4  Car.  &  P.  364;  Com.  v.  Walden,  3 
Cush.    (Mass.)    558;    State  v.   HiU,  79  N.   C.   656; 
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chief  must  be  done  ^^either  out  of  a  spirit  of 
wanton  cruelty  or  black  and  diabolical  re- 
venge." '^^^  Tlie  offense  is  not  committed  if 
the  injury  is  done  unintentionally,  even 
though  there  may  have  been  some  other 
wrongful  intent.  Thus,  it  was  held  in  an 
English  case  that  a  conviction  for  mali- 
ciously killing  a  horse  could  not  be  sustained, 
where  the  evidence  showed  that  the  accused 
shot  at  the  ^^►socntor  and  killed  his  horse.®*^ 
Nor  will  an  indictment  lie  for  malicious  mis- 
chief where  the  injury  is  done  under  a  bo7ia 
fide  claim  of  right,^^'^  or  in  defense  of  the 
])orson  or  proj>orty  of  the  party  inflicting  it, 
as  where  a  trespassing  animal  or  vicious  and 
attacking  dog  is  injured  or  killed.®^* 

Duncan  v.  State.  49  Miss.  331;  Thompson  v. 
State,  51  Miss.  353;  State  v.  Pierce.  7  Ala.  728; 
Northcot  V.  State,  43  Ala.  330;  Wright  v.  State,  30 
Ga.  325;  Branch  v.  State,  41  Tex.  622. 

•5-51  4  Bl.  Comm.  243. 

«J32  Rex  V.  Kelly,  1  Craw.  &  D.  186,  Beale's  Cas. 
182.  And  see  Reg.  v.  Pembllton,  L.  R.  2  C.  C.  119. 
12  Cox,  C.  C.  607,  Beale's  Cas.  210;  Com.  v.  Wal- 
den.  3  Cush.   (Mass.)  558. 

•-•-See  Reg.  v.  Matthews,  14  Cox.  C.  C.  5;  Palm- 
er V.  State.  45  Ind.  388;  Lossen  v.  State,  62  Ind. 
437:  Goforth  v.  State.  8  Humph.  (Tenn.)  37;  Sal- 
tier V.  People,  59  111.  68. 

'ja^  Reg.  V.  Prestney,  3  Cox,  C.  C.  505 ;  Hanway 
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Under  some  of  the  statutes,  aud  at  common 
law,  it  has  been  held  that  the  malice  must 
be  directed  against  the  owner  or  possessor 
of  the  property,  and  that  mere  cruelty  or 
general  malice  and  wantonness  is  not 
enoiigh.^^^  The  contrary,  however,  has  been 
held  in  some  jurisdictions.®^'^ 

VII.  FORGERY  AND  UTTERING. 

392.  Definition. — At  common  law,  forgery  Is 
the  false  making,  with  intent  to  defraud,  of  any 
writing  which,  If  genuine,  might  apparently  be  of 
legal  efRcacy,  or  the  foundation  of  a  legal  liabil- 
ity .ear     It  is  a  misdemeanor  at  common  law,  but 


V.  Boultbee,  4  Car.  &  P.  350.  1  Mood.  &  R.  15; 
Wright  V.  State,  30  Ga.  325. 

«35  Rex  V.  Austen,  Russ.  &  R.  490;  State  v.  Rob- 
inson, 3  Dev.  &  B.  (N.  C.)  130;  State  v.  Latham, 
13  Ired.  (N.  C.)  33;  State  v.  HIH,  79  N.  C.  656; 
Stone  V.  State.  3  Heisk.  (Tenn.)  457;  State  v.  Wil- 
cox, 3  Yerg.  (Tenn.)  278,  24  Am.  Dec.  569;  State 
V.  Pierce,  7  Ala.  728;  Northcot  v.  State,  43  Ala. 
330;  Hobson  v.  State,  44  Ala.  380;  Duncan  v. 
State,  49  Miss.  331. 

«3«  Reg.  V.  Tivey,  1  Car.  &  K.  704,  1  Den.  C.  C. 
63;  Reg.  v.  Welch,  1  Q.  B.  Dlv.  23,  13  Cox,  C.  C. 
121;  Mosely  v.  State,  28  Ga.  190;  State  v.  Avery, 
44  N.  H.  392. 

03T  2  Bish.  New  Crim.  Law,  §  533. 

"Every  one  commits  a  misdemeanor  who 
forges  any  document  by  which  any  other  person 
may   be   injured,   or   utters   any   such   document. 
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in  moit  Juriidictions  It  has  been  made  a  felony 
by  statute.    To  conatitutc  the  offense — 

1.  There  must  be  a  false  making  of  some  In- 

strument.    Thia  may  consist  in  a  material 
alteration. 

2.  The   Instrument,  as  made,  must  be  appar- 

ently capable  of  defrauding. 

3.  There  must  be  an  intent  to  defraud. 
Uttering  a  forged  instrument,  knowing  It  to  b« 

forged,  and   ^Mith   intent  to  defraud,   Is  a   mlsde- 


knowlng  it  to  be  forged,  with  Intent  to  defraud, 
whether  hi;  cITccL'tB  hie  purpose  or  not."  Steph. 
Dig.  Crim.  Law.  art.  366. 

"'Forgery  is  the  fraudulent  falsifylag  of  an  in- 
strument, to  another's  prejudice."  1  Wbart.  Crim. 
Law.  S  653. 

Black  stone  deliues  foigery  at  common  law  as 
"the  fraudulent  making  or  alteration  of  a  writing, 
to  the  prejudice  of  another's  right."  i  Bl.  Comm. 
247.  See.  also,  2  East,  P.  C  861;  Rex  v.  Coogan, 
2  East,  P.  C.  dVJ:  Kex  v.  Jones,  2  East,  P.  C.  991; 
Com.  V.  Ray.  3  Gray  IMass.)  441. 

In  Reg.  V.  Epps.  4  Fost.  &  F.  81,  WiUes,  J.,  said: 
"Forgery  loiislats  In  drawing  an  instrument  in 
such  a  manner  us  to  represent  fraudulently  that 
it  is  a  true  and  genuine  document,  as  it  appears 
on  the  face  of  it.  when  in  fact  there  la  no  such 
genuine  document  really  in  existence  as  it  ap- 
pears on  the  face  of  it  to  be." 

In  State  v.  Wooderd.  20  Iowa.  541.  Judge  Dillon 
said:  "The  making  or  alteration  of  any  writing 
with  a  fraudulent  Intent,  whereby  another  may  he 
prejudiced,  is  forgery." 
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393.  The  Subject  of  Forgery. 

There  is  no  doubt  that  any  writing  what- 
ever may  be  the  subject  of  forgery,  provided 
it  is  of  such  a  nature  that  it  may  prejudice 
another's  legal  rights.  Blackstone  defines 
forgery  at  common  law  as  "the  fraudulent 
making  or  alteration  of  a  Avriting  to  the  pre- 
judice of  another's  rights,"  without  limiting 
it  to  any  particular  kind  of  writing.®^®  And 
Judge  Dillon  defined  it  as  "the  making  or 
alteration  of  any  writing  with  a  fraudulent 
intent,  whereby  another  may  be  preju- 
diced." ®^®  To  show  the  broad  scope  of  the 
offense  in  this  respect,  some  of  the  instru- 
ments which  have  been  held  to  be  the  sub- 
ject of  forgery  are  referred  to  in  the  note  be- 
low.**^ The  Avord  "writing"  in  the  defini- 
tion of  forgery  does  not  mean  writing  in 
the  popular  sense  only,  as  writing  with  a  pen 
or  pencil.     It  includes  instruments  printed 


«s«  4  Bl.  Comm.  247. 

«3»  State  V.  Wooderd,  20  Iowa,  541.  See,  also, 
2  East,  P.  C.  861;  Bac.  Abr.  "Forgery,"  B.;  Reg.  v. 
Boult,  2  Car.  &  K.  604;  Com.  v.  Ray,  3  Gray 
(Mass.)  441. 

«*o Promissory  notes:  Rex  v.  Marshall,  Russ. 
&  R.  75;   State  v.  Hayden,  15  N.  H.  355;  State  v. 
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or  engraved,  as  railroad  tickets,  corporation 
bonds,  etc.*^*^ 

Whether  Restricted  to  Writings. — All  the 
old  definitions  of  forgery  use  the  word  "writ- 

Strattoii.  27  Iowa.  420.  1  Am.  Rep.  282;  Cross  v. 
People.  47  HI.  152,  95  Am.  Deo.  474. 

Bills  of  exchange:  Reg.  v.  Blenkinsop,  1  Den. 
C.  C.  280,  2  Car.  &  K.  531,  2  Cox,  C.  C.  420. 

Acceptances:  Reg.  v.  Mitchell,  1  Den.  C.  C. 
282. 

Indorsements  on  note  or  bill:  Mead  v.  Young, 
4  Term  R.  28;  Rex  v.  Holland,  2  Bast,  P.  C.  958,  1 
Leach,  C.  C.  83;  Rex  v.  Birkett,  Russ.  &  R.  251. 

Duebill:  Rembert  v.  State,  53  Ala.  467,  25  Am. 
Rep.  639. 

Orders  or  requests  for  the  payment  or  loan  or 
gift  of  money:  Com.  v.  Ayer,  3  Cush.  (Mass.) 
150;  Thomas  v.  State,  59  Ga.  784;  Jones  v.  State, 
50  Ala.  161;  Williams  v.  State.  61  Ala.  33. 

Orders  for  goods:  Hale  v.  State,  1  Cold. 
(Tenn.)  167.  78  Am.  Dec.  488;  Hobbs  v.  State,  75 
Ala.  1. 

Deeds,  mortgages,  etc.:  Reg.  v.  Ritson,  L.  R. 
1  C.  C.  200;  State  v.  Fisher.  65  Mo.  437;  People  v. 
Sharp,  53  Mich.  523. 

Policies  of  insurance:  People  v.  Graham,  6 
Park.  Cr.  R.  (N.  Y.)  135. 

Receipts  and  other  acquittances:  Rex  v.  Shej)- 
pard,  Russ.  &  R.  169.  Beale's  Cas.  174;  State  v. 
Floyd,  5  Strobh.  (S.  C.)  58;  Barnum  v.  State,  15 
Ohio.  717,  45  Am.  Dec.  601. 

A    physician's    ('ertificate    of    sickness    for   the 
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ing,"  and  according  to  the  weight  of  author- 
ity, writings  or  documents  only  are  the  sub- 
ject of  this  offense.®*^  For  this  reason  it  is 
not  forgery  to  paint  an  artist's  name  in  the 
corner  of  a  picture,  in  order  to  pass  it  off 
as  an  original  picture  by  that  artist,®*^  or  to 
have  wrappers  for  goods  printed  in  imitation 
of  those  used  by  another  manufacturer,  with 
intent  to  deceive  and  defraud  purchasers.^** 
In  an  English  case  there  was  an  indictment 
and  conviction  for  making  on  a  glass  plate, 
by  means  of  photography,  an  impression  of 
an  undertaking  of  a  foreign  state  for  the 
payment  of  money;  but  this  was  under  a 

purx>o8e  of  obtaining  money  from  a  mutual  benefit 
society:    Com.  v.  Ayer,  3  Gush.    (Mass.)  153. 

Railroad  ticket  or  pass:  Com.  v.  Ray,  3  Gray 
(Mass.)  441;  Reg.  v.  Boult,  2  Gar.  &  K.  604. 

Books  of  account  and  pass  books,  see  post,  § 
396e. 

Letters  of  recommendation,  etc.,  see  post,  § 
396f. 

«4i  Rex  V.  Dade,  1  Mood.  C.  G.  307;  Gom.  v.  Ray, 
3  Gray  (Mass.)  441;  People  v.  Rhoner,  4  Park.  Gr. 
R.  (N.  Y.)  166. 

«*2  Reg.  V.  Gloss.  Dears.  &  B.  G.  G.  460,  7  Gox,  G. 
G.  494. 

«*3  Reg.  V.  Gloss,  supra. 

6"  Reg.  V.  Smith,  Dears.  &  B.  G.  G.  566,  4  Jur. 
(N.  S.)  1003,  8  Gox,  G.  G.  32. 
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statute  expressly  covering  such  cases,  and  the 
case  is  no  authority  on  the  subject  of  forgery 
at  common  law.®^^ 

Stahiles, — In  England,  statutes  have  been 
enacted  covering  the  whole  subject  of  for- 
gery, spc^cifying  the  particular  instru- 
ments that  are  the  subject  of  forgery,  and 
making  ahnost  every  conceivable  instrument 
the  subject  of  the  offense.  And  in  this  coun- 
try, also,  there  are  statutes  in  most  states,  if 
not  in  all,  punishing  as  forgery  the  false 
making  of  particular  instruments.  If  an 
instrument  does  not  fall  within  the  terms  of 
a  statute,  and  the  statute  is  not  intended  to 
cover  the  whoU^  field,  an<l  to  entirely  repeal 
the  connnon  law,"^**  an  indictment  for  its 
forii'erv  niav  still  be  maintained  as  a  common- 
law  indictment.®'*" 
394.  False  Making  of  Instrument. 

(a)  In  GeneraL — To  constitute  forgery 
at  common  law,  there  must  be  a  false  making 
of  an  instrument.    Mere  fraud  and  false  pre- 


«*-'Reg.  V.  Rinaldi,  Leigh  &  C.  330  (under  the 
statute  of  24  &  25  Vict.  r.  98.  §  19). 

o*«Ante.  §  14. 

«5»7  See  Com.  v.  Ray,  3  Gray  (Mass.)  441;  Peo- 
ple V.  ShaU.  !►  Cow:   (N.  Y.)  778. 
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tenses  are  not  enough.  The  iiistniuient  must 
be  false.  It  must  be  made  to  appear  to  be 
other  than  it  really  is.®*®  It  is  forgery  to 
sign  another  man's  name  to  a  note,  without 
authority,  and  with  intent  to  defraud,  and 
thus  make  the  instmniont  appear  to  be  the 
note  of  the  person  Avhose  name  is  signed,  but 
it  is  not  forji^ery  for  a  ])erson  to  sign  his  own 
name  to  an  instrument,  and  falselv  and 
fraudulently  represent  that  he  has  authority 
to  bind  another  by  doing  so,®'*^  or  for  a  per- 
son to  sign  another's  name  'M)y"  himself  as 
attorney  in  fact,®^^  for  in  such  a  case  the  in- 
strument is  not  falsely  made,  but  is  just  what 
it  purports  to  be,  and  the  signer  is  guilty  of 
'alse  pretenses  only.  The  same  is  true  of  a 
?ceipt.  It  is  not  forgery  for  a  person  to 
llsely  and  fraudulently  ropves(»iit  that  he 
hs  authority  to  receive  monev  for  another, 
ail    to  sign,   not  the  other's  name,  but  his 

•  Reg.  V.  White,  1  Den.  C.  C.  208;  Rex  v.  Ar- 
scov  6  Car.  &  P.  408;  People  v.  Fitch,  1  Wend. 
(N. '.)  198,  19  Am.  Dec.  477;  State  v.  Young.  46 
N.  Ii  266,  88  Am.  Dec.  212;  Com.  v.  Baldwin,  11 
Gray  Mass.)  197,  71  Am.  Dec.  703;  State  v.  Will- 
son.  1  Minn.  52. 

«"  hg.  V.  White,  1  Den.  C.  C.  208. 

«5o  Site  V.  Wnison,  28  Minn.  52. 
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own,  to  the  receipt  for  the  money. ***^^  On  the 
same  principle  it  has  been  held  that  a  man 
does  not  commit  forgery  in  signing  the  namie 
of  a  pretended  firm,  and  falsely  representing 
that  there  is  such  a  firm  composed  of  himself 
and  another.^^^ 

(6)  False  Writing  in  One's  Own  Name. — 
A  person,  however,  may  be  guilty  of  forgery 
in  making  a  false  instrument  in  his  own 
name.  Thus,  in  an  English  case,  it  was  said 
that  "every  instrument  which  purports  to  be 
what  it  is  not,  Avhether  executed  by  a  person 
who  is  not  the  person  purporting  to  execute 
it,  or  bearing  a  date  which  is  not  the  true 
date,  is  a  forgery,"  and  it  was  held  to  be 
forgery  for  the  grantor  in  a  deed  to  antedate 
the  same  for  the  purpose  of  defrauding  ar- 
other.^^3 

(c)  Using  One's  Own  Name  as  That  of 
Another, — It  is  also  a  forgery  for  a  perfon 
to  sign  lii^^  own  name  to  an  instrument  vith 
a  fraudulent  intent  to  have  the  instrunent 


••■1  Rex  V.  Arscott,  G  Car.  &  P.  408. 

•iJ'^  Com.  V.  Kaldwin,  11  Gray  (Mass.)  157,  71 
Am.  Dec.  703.  It  would  seem  that  this  is  fG'gery, 
on  the  ground  that  it  is  the  use  of  a  fioitious 
name.     See  post,  p.  908. 

'--•*•  Reg.  V.  Ritson,  L.  R.  1  C.  C.  200. 
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received  as  executed  by  another  persan  hav- 
ing the  same  nanie.®*^^  It  was  so  held  in  an 
English  case,  where  the  accused,  having  ob- 
tained possession  of  a  bill  payable  to  another 
person  of  the  same  name,  fraudulently  in- 
dorsed and  negotiated  it.®**^  There  are  sim- 
ilar cases  in  this  country.®^® 

(d)  Using  Fictitious  or  Assumed  Name. 
— Forgery  may  be  committed  by  signing  a  fic- 
titious or  assumed  name,  if  it  be  done  with 
intent  to  defraud,  for  this  is  the  false  mak- 
ing of  an  instrument.®*^^     Thus,  it  has  been 

«*Mead  v.  Young,  4  Term.  R.  28;  Parkes'  Case. 
2  Leach,  C.  C.  775,  2  East,  P.  C.  963;  People  v. 
Peacock,  6  Cow.  (N.  Y.)  72;  Barfield  V.  State,  29 
Qa.  127,  74  Am.  Dec.  49;  Com.  v.  Foster,  114  Mass. 
311,  19  Am.  Rep.  353. 

W5  Mead  v.  Young,  4  Term  R.  28. 

we  See  People  v.  Peacock,  6  Cow.  (N.  Y.)  72, 
where  a  man  was  held  guilty  of  forgery  in  fraud- 
ulently indorsing,  with  his  own  name,  a  permit  for 
the  delivery  of  coal,  when  he  knew  that  the  real 
consignee  was  another  person  of  the  same  name. 
See,  also,  Graves  v.  American  Exch.  Bank,  17  N. 
Y.  205. 

W7  Lewis'  Case,  Fost.  C.  L.  116;  Rex  v.  Shep- 
herd, 2  East,  P.  C.  967,  1  Leach,  C.  C.  226:  Rex  v. 
Holland,  2  Bast,  P.  C.  958,  1  Leach,  C.  C.  83;  Reg. 
v.  Rogers,  8  Car.  &  P.  629;  Reg.  v.  Ashby,  2  Fost. 
&  F.  560;  U.  S.  v.  Mitchell,  Baldw.  366,  Fed.  Cas. 
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held  that  a  person  is  giiilty  of  forgery  if  he 
fraudulently  indorses  a  bill  or  note  by  sign- 
ing a  fictitious  name,  and  negotiates  the 
same,  representing  that  the  indorsement  is 
by  a  man  of  credit;  ^^^  or  if  he  makes  a  note 
in  the  name  of  a  fictitious  bank ;  **^^  or  if, 
with  intent  to  defraud,  he  assumes  a  name, 
and  executes  a  note  in  such  name  ami  nego- 
tiates the  same/'*^^  In  such  cases,  however, 
the  credit  must  have  been  given,  not  to  the 
accused,  but  to  the  name.^®^ 

(e)  Genuine  Signature  of  Third  Person. 
— Forgery  may  also  be  committed  by  procur- 
ing the  genuine  signature  of  another  to  an  in- 
strument with  the  fraudulent  intent  to  pass 
the  instnnnent  as  that  of  a  different  person 

No.  15,787;  State  v.  Haydeii,  15  N.  H.  355;  Brown 
V.  People,  8  Hun  (N.  Y.)  562,  72  N.Y.  571,  28  Am. 
Rep.  183. 

65«  Rex  V.  BoUand,  2  East,  P.  C.  958,  1  Leach,  C. 
C.  83. 

«'.f)  State  V.  Hayden,  15  N.  H.  355. 

«6o  Rex  V.  Marshall.  Riiss.  &  R.  75;  Rex  v. 
Whiley,  Russ.  &  R.  90;  Rex  v.  Francis.  Russ.  &  R. 
209. 

♦••Ji  Reg.  V.  Martin.  L.  R.  1  C.  C.  214,  49  L.  J.  C. 
C.  11.  See  21  Alb.  Law  J.  91 ;  1  Crim.  Law  Mag. 
266. 
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having  the  same  uame.®^^  Thus,  it  has  been 
Iield  to  be  forgery  to  get  another  to  accept  a 
bill  in  his  true  name,  intending  at  the  time  to 
represent  such  name  to  bo  the  name  of  an- 
other person,  for  the  purpose  of  fraud,*^^^  or 
to  put  an  address  to  the  name  of  the  drawer 
of  a  bill,  while  the  bill  is  in  the  course  of 
completion,  with  intent  to  make  the  name  ap- 
pear to  be  that  of  a  different  person.^®* 

(/)  Obtaining  Another  s  Signature  by 
Fraud, — According  to  the  decided  weight  of 
authority,  it  is  not  forgery  to  obtain  a  per- 
son's signature  to  an  instrument  by  means  of 
false  and  fraudulent  representations  as  to  its 
contents,  or  as  to  the  purpose  for  which  the 

««2Reg.  V.  Mitchell,  1  Den.  C.  C.  282.  And  see 
Reg.  V.  Blenkinsop,  1  Den.  C.  C.  280,  2  Car.  &  K. 
531,  2  Cox,  C.  C.  420;  Reg.  v.  Bpps,  4  Fost.  &  F. 
81;  Reg.  v.  Mahoney,  6  Cox,  C.  C.  487;  Com.  v. 
Foster,  114  Mass.  311,  19  Am.  Rep.  353;  Gregory 
V.  State,  26  Ohio  St.  510,  20  Am.  Rep.  774;  Bar- 
field  V.  State,  29  Ga.  127,  74  Am.  Dec.  49. 

The  names  need  not  be  precisely  the  same.  Reg. 
V.  Mahoney,  supra.  Compare  Rex  v.  Story,  Russ. 
&  R.  81. 

•!«t  Reg.  V.  Mitchell,  1  Den.  C.  C.  282. 

"•i*  Reg.  V.  Blenkinson,  1  Den.  C.  C.  280,  2  Car.  & 
K.  531.  2  Cox,  C.  C.  420. 


910  CRIMBS 

instrument  is  to  be  used.®^^  Nor  is  it  forgery 
to  fraudulently  procure  a  person's  signature 
to  an  instrument  which  has  previously  been 
altered  without  his  knowledge.^®^ 
395.  Manner  of  Making  Instrument. 

(a)  In  OeneraL — The  manner  in  which 
the  false  instrument  is  made  is  immaterial. 
It  may  be  by  writing  with  a  pencil,®®"  and 
though  the  writing  may  be  dim,  ®®®  as  Avell  as 
by  writing  Avith  a  pen.  It  may  be  by  print- 
ing or  engraving.®®®  Thus,  the  false  making 
of  a  railroad  pass  or  ticket  is  forgery,  though 
the  whole  instrument,  including  ^  the  signa- 
ture, is  printed  or  engi'aved.®'®  And  it  may 
be  iSy  making  a  mark  as  and  for  the  signature 
of  another.®^^ 


005  Reg.  V.  Collins,  2  Mood.  &  R.  461;  Reg.  v. 
Chadwlck,  2  Mood.  &  R.  545;  Hill  v.  State,  1  Yerg. 
(Tenn.)  76,  24  Am.  Dec.  441;  Com.  v.  Sankey,  22 
Pa.  St.  390.     Contra,  State  v.  Shurtliff,  18  Me.  368. 

000  Reg.  V.  Chadwick,  2  Mood.  &  R.  545. 

«o7  Baysinger  v.  State,  77  Ala.  63. 

•ios  Baysinger  v.  State,  77  Ala.  63. 

«ti»  Rex  V.  Dade,  1  Mood.  C.  C.  307 ;  Com.  v.  Ray, 
3  Gray  (Mass.)  441:  People  v.  Rhoner,  4  Park.  Or. 
R.   (N.  Y.)   1G6. 

•570  Reg.  V.  Boult.  2  Car.  &  K.  604;  Com.  v.  Ray, 
3  Gray  (Mass.)  441. 

«7i  Rex  V.  Dunn,  2  East,  P.  C.  962,  1  Leach,  C.  C. 
57;  State  v.  Robinson,  16  N.  J.  Law,  507. 


1 


OFFENCES  AGAINST  PROPERTY        911 

(6)  Alteration  of  histrumenis, — The  ex- 
pression "false  making"  in  the  definition  of 
forgery  includes  the  fraudulent  alteration  of 
instruments.  It  is  forgery  to  alter  a  genu- 
ine instrument  in  a  material  part,  with  intent 
to  defraud,  as  by  increasing  the  amount  of  a 
bill  or  note  ;®^^  changing  a  receipt  from  an  ac- 
knowledgment of  part  payment  to  an  ac- 
knowledgment of  payment  in  full  f'^  chang- 
ing the  date  of  a  receipt  so  as  to  make  it  cover 
other  claims  than  those  intended  f~^  chang- 
ing the  date  of  a  bill  or  note  that  has  been 
paid,*^*^  or  the  date  of  an  insurance  poli- 
cy ;  *^®  changing  an  indorsement  on  a  bill  or 
note  so  as  to  make  it  general  instead  of  spe- 
cial f'''  or  tearing  off  a  condition  attached  to 
a  note,  so  as  to  render  it  negotiable.^"^® 

672  Rex  V.  Teague,  Russ.  &  R.  33,  2  East,  P.  C. 
979;  Rex  v.  Elsworth,  2  East,  P.  C.  986;  Rex  v. 
Post,  Russ.  &,  R.  101;  Haynes  v.  State.  15  Ohio  St. 
455;  State  v.  Waters,  3  Brev.  (S.  C.)  507;  State  v. 
f  Schwartz,  64  Wis.  432. 

«73  State  V.  Floyd,  5  Strobh.  (S.  C.)  58. 

•TiBamum  v.  State,  15  Ohio,  717,  45  Am.  Dec. 
601.  And  see  State  v.  Kattleinann,  35  Mo.  105; 
State  V.  Maxwell,  47  Iowa,  454. 

«75  Rex  V.  Atkinson,  7  Car.  &  P.  069. 

«76  People  V.  Graham,  6  Park.  Cr.  R.  (N.  Y.)  135. 

077  Rex  V.  Birkett,  Russ.  &  R.  251. 

'••78  State  V.  Stratton,  27  Iowa,  420,  1  Am.  Rep. 
282. 
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Immaterial  Alterations, — To  constitute 
forgery,  the  alteration  of  an  instrument  must 
be  in  a  material  matter,  as  in  tlie  cases  above 
mentioned.  An  immaterial  alteration  is  not 
forgery,  though  made  with  a  fraudulent  in- 
tent. Thus,  it  has  been  held  that  it  is  not 
forgery,  whatever  the  intent  may  \k\  to  sign 
a  person's  name  to  an  instrument  as  a  wit- 
ness, when  the  instrument  is  of  such  a  char- 
acter that  it  <loes  not  require  a  witness;*^"®  to 
alter  the  terms  of  a  written  contract  so  as  to 
make  it  correspond  with  the  intention  of  the 
parties  at  tlie  time  it  was  executed,*'®^  etc. 

(r)  Fill  ill  (/  Blanh's. — When  an  instru- 
ment is  executed  in  blank,  it  is  forgery  to 
fraudulently  fill  in  a  blank  so  as  to  make  the 
instrument  different  from  what  is  intend- 
^j  681  YoY  example,  if  a  person  having  the 
blank  acceptance  of  another  is  authorized  to 


•i-»  State  V.  Gherkin.  7  Ired.  (N.  C.)  206. 

•-^«»  Pauli  V.  Com.  89  Pa.  St.  432.  7  W.  N.  C.  (Pa.) 
396.  1  Crim.  Law  Mag.  126. 

•s**!  Rex  V.  Hart.  1  Mood.  C.  C.  486.  7  Car.  &  P. 
G52;  Reg.  v.  Wilson,  1  Den.  C.  C.  284,  2  Cox,  C.  C. 
426.  2  Car.  &  K.  r,27:  State  v.  Kroeger.  47  Mo.  552: 
Biles  V.  Com..  32  Pa.  St.  529.  75  Am.  Dec.  568: 
State  V.  Flanders,  38  N.  H.  324.  Contra.  Abbott  v. 
Rose,  62  Me.  194.  16  Am.  Rep.  427, 
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write  on  it  a  bill  of  exchange  for  a  limited 
amount,  and  lie  writes  a  ])ill  of  exchange  for 
a  larger  amount,  witli  intent  to  defraud 
either  the  acceptor  or  any  other  person,  he  is 
guilty  of  forgery.^®^  The  same  is  true  where 
a  person  receives  a  check  signed  in  blank, 
with  directions  to  fill  in  a  certain  amount, 
and  he  fraudulently  fills  in  a  larger 
amount.^®^ 

396.  Validity  and  Legal  Efficacy  of  Instrument. 

(a)  In  General. — To  constitute  forgery, 
the  instrument,  as  made,  must  have  a  tend- 
ency to  defraud,  or  prejudice  the  rights  of 
another,  and  it  must  therefore  have  at  least 
an  apparent  ^^legal  efficacy.""'*^  For  this 
reason  the  false  making  of  an  instrument 
which  is  clearly  void  on  its  face  is  not  forg- 
gj.y  686     And  it  is  not  forgery  to  make  a  re- 

•MRex  V.  Hart,  1  Mood.  C.  C.  483,  7  Car.  &  P. 
652. 

•83  Reg.  V.  WUson,  1  Den.  C.  C.  284.  2  Cox.  C.  C. 
426,  2  Car.  &  K.  527. 

«84  2  Bish.  New  Crim.  Law,  §  533;  Rex  v.  Shep- 
pard,  Russ.  &  R.  169,  Beale's  Cas.  174;  People  v. 
Shall,  9  Cow.  (N.  Y.)  778;  Com.  v.  Henry,  118 
Mass. '460;  Bamum  v.  State,  15  Ohio,  717,  45  Am. 
Dec.  601. 

««» It  is  not  forgery,  for  example,  to  sign  an- 
other's name  to  a  check,  where  the  check  is  not 


lease  of  all  claimB  of  a  certain  peraoii,  where 
such  jjcrson  has  uo  claims  ''^'  Thua,  the 
making  or  altering  of  a  receipt  of  payment  of 
a  debt  after  the  creditor  haa  made  an  assign- 
ment in  bankruptcy  is  not  forgery,  for  the 
assignment  rests  the  right  of  action  on  the 
debt  in  the  assignee,  and  no  acquittance  by 
the  bankrupt  can  have  any  effect.**^ 

made  payable  to  any  person,  nor  to  tbe  order  of 
any  person,  nor  to  bearer.  Williams  v.  State.  51 
Ga,  535,  See,  also.  Wall's  Case.  2  East,  P.  C.  953: 
Rex  V.  Pateman,  Rubs.  &  R.  455;  People  v.  Sball, 
6  Cow.  (N.Y.)  778;  3Ute  v.  Pierce,  8  Iowa.  231; 
State  \.  Wheeler,  19  Minn.  98;  Rollins  v.  State,  22 
Tez.  App.  548,  68  Am.  Rep.  659;  Waterman  v.  Peo- 
ple, 67  111.  91;  State  v.  Humphreys.  10  Humph. 
(Tenn.)  442. 

It  Is  not  forgery  to  falsely  and  fraudulently 
make  a  will  which  is  void  on  its  face  because  of 
its  not  being  attested  by  tbe  number  of  witnesses 
required  by  atatute.  Wall's  Case,  2  Elaat.  P.  C.  953; 
or  a  note  or  other  agreement  which  Is  void  l>e- 
cause  It  fallB  to  express  a  consideration,  where 
this  Is  necessary,  or  to  specify  any  amount,  etc.. 
Rex  V.  Burke,  Russ.  &  R.  496;  People  v.  Shall,  9 
Cow,  {N.  Y.)  778;  or  an  acceptance  on  a  bill  of  ex- 
change which  is  void  for  noQCompllance  with  a 
statute,  MofTatt's  Case,  2  East,  P.  C.  954,  1  Leacb, 
0.  C.  433. 

sssBarnum  v.  State,  15  Ohio,  717,  45  Am.  Dec. 
601. 

•"  Id. 
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(6)  Apparent  Validity  or  Efficacy. — It  is 
not  necessary  that  the  instrument  shall  have 
any  real  validity  or  legal  efficacy.  It  is  suffi- 
cient if  it  has  such  an  apparent  legal  efficacy 
that  it  may  deceive  and  defraud.^®® 

(c)  Similitude  of  Instrument, — It  has 
been  held  that  the  false  instrument,  to  con- 
stitute forgery,  must  bear  such  a  resemblance 
to  the  genuine  instrument,  or  to  what  it 
would  be  if  genuine,  that  it  might  deceive 
a  person  of  ordinary  caution  and  ob- 
servation.*^® But  it  is  not  necessary 
that  the  resemblance  shall  be  so  close 
that  the  instrument  might  deceive  per- 
sons of  experience,*^^  or  that  it  might 
deceive  on  close  inspection.**^'  Thus,  in  a 
Massachusetts  case  it  was  held  that  signing 

«»»  See  Reg.  v.  Pike,  2  Mood.  C.  C.  70,  3  Jur.  27 : 
State  V.  Coyle,  41  Wis.  267;  State  v.  Pierce,  8 
Iowa,  231;  State  v.  Johnson,  26  Iowa,  407. 

«»»  See  Dement  v.  State,  2  Head  (Tenn.)  505,  75 
Am.  Dee.  747 ;  Garmire  v.  State,  104  Ind.  444 ;  State 
V.  Ck>Yington,  94  N.  C.  913,  55  Am.  Rep.  650;  Com. 
V.  Stephenson,  11  Cush.  (Mass.)  481,  59  Am.  Dec. 
154. 

400  Com.  V.  Stephenson,  11  Cuish.  (Mass.)  481,  59 
Am.  Dec.  154;  Hess  v.  State,  5  Ohio,  5,  22  Am.  Dec. 
767;  Garmire  v.  State,  104  Ind.  444. 

«»i  See  State  v.  Robinson,  16  N.  J.  Law,  510. 


another's  name  to  a  check  on  a  bank  may 
be  a  forgery,  although  the  signature  may  not 
lie  ao  nuK'b  like  the  genuine  signature  as  to 
I»e  likoly  to  deceive  the  officers  of  the  bank. 
•'It  is  not  necessary,"  it  was  said,  "that  there 
should  he  ao  (ilose  a  resemblance  to  the  genu- 
iue  handwriting  of  the  party  whose  name  is 
forged  as  would  impose  on  persons  having 
jtarticular  knowledge  of  the  handwriting  of 
such  party;  nor  is  it  necessary  that  the  of- 
licTs  of  the  bank  upon  which  a  check  pur- 
[jorts  to  have  been  draivn  would  probably 
have  been  misled  and  deceived  by  it.  The 
intent  to  defraud  the  bank  may  exist,  thon^ 
tlio  officers  of  the  bank,  from  their  better  ac- 
quaintance with  the  genuine  handwriting  of 
the  drawer,  would  readily  have  detected  the 
cbfHjk  as  a  counterfeit  one."  ^^^  The  fact 
that  the  name  is  misspelled  does  not  prevent 
the  fraudulent  signing  of  another's  name 
from  being  a  forgery.*'^ 

1*1  Com.  V.  StephenaoQ,  11  Cueb.  (Masa.)  481,  69 
Am.  Dec.  154. 

■«3  Goodca  V.  State.  55  Ala.  ITS  (where  the  name 
"Thweatt"  was  apelled  ■'Threet");  BayBioger  v. 
State,  TT  Ala.  63  (where  the  name  "McGowan" 
was  spelled  "McGowe").  See,  alao,  State  v.  Cov- 
ington, 94  N.  C.  913,  55  Am.  Rep.  650. 
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(d)  Efficacy  Dependent  upon  Extrinsic 
Facts. — It  is  not  necessary  that  the  efficacy 
of  the  instrument  shall  bo  apparent  upon  its 
face.  It  may  depend  upon  extrinsic  facts. 
As  was  said  in  an  Alabama  case:  "When 
the  instnmient  docs  not  appear  to  have  any 
l^al  validity,  nor  show  that  another  might 
be  injured  by  it,  but  extrinsic  facts  exist  by 
which  the  holder  of  the  paper  might  be  en- 
abled to  defraud  another,  then  the  offense  is 
complete;  and  an  indictment  averring  the 
extrinsic  facts,  disclosing  its  capacity  to  de- 
ceive and  defraud,  will  be  supported.  The 
fact  that  the  paper  is  incomplete  and  imper- 
fect in  itself,  and  that  without  the  knowledge 
of  extrinsic  facts  it  does  not  appear  that  it 
has  the  vicious  capacity,  only  renders  it 
necessary  that  the  indictment  should  aver  the 
extrinsic  facts."  ^®* 

(e)  False  Entines  in  Boohs  of  Account. — 
A  person  is  not  guilty  of  forgery  in  making 

«»4  Rembert  v.  State,  33  Ala.  467,  25  Am.  Rep. 
639.  In  this  case  the  entire  instrument  charged 
to  have  been  forged  was:  "Due  8.25  Askew 
Brothers."  There  was  a  conviction,  and.  after  an 
elaborate  consideration,  it  was  sustained. 

There  are  many  other  cases  which  support  the 
text.     See  Baysinger  v.  State,  77  Ala.  63. 
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falae  entries  in  liis  own  books  of  account, 
though  his  purpose  may  lie  to  defraud,**' 
except,  perhaps,  where  the  book  is  ii  book  of 
original  eiiti-j  which  is  adniis:^ib1e  in  evidence 
to  prove  claims. *"*"  But  it  is  forgery  to 
fraudulently  make  a  false  entry,  or  fraudu- 
lently alter  an  entry,  in  ii  bank  pass  book,**' 
or,  it  seems,  in  pass  boitks  with  grocers  and 
other  tradesmen."''*'  And  false  entries  fraud- 
ulently made  by  employes  in  the  books  of 
their  employers  may  constitute!  forgery,*** 

{/)  Recommendations  and  Certificates  of 
Chara-cter. — A  letter  recoramondiiig  another 
as  a  person  of  iJnaiicial  standing  and  respon- 
sibility may  impose  a  legal  liability  if  false, 
and  therefore  such  a  letter  is  clearly  the  sub- 

«9D  State  V.  Young.  46  N.  H.  266,  8S  Am.  Dec. 
212. 

««■  1  Whart.  Crim.  Law,  S  666. 

IB'  Reg.  V.  Smltb.  Leigh  &  C.  168,  9  Cox.  C.  C. 
162;  Reg.  v.  Moody,  Leigh  &  C.  173,  9  Cox,  C.  C. 
166;  Reg.  v.  Dodd,  18  Law  Times  (N.  S.I  89;  Bar- 
nura  V.  State,  15  Ohio,  717.  45  Am.  Dec.  601. 

""■  1   Whart.  Crim.  Law,  S  664, 
,  oeu  Biles  V.  Com.  32  Pa.  St.  529.  75  Am.  Dec.  568; 
People  V.  PhelpB.  4H  How,  Prao.  IN.  Y.)   462.     But 
see  In  re  WindBOr,  6  Best  &  S.  522.  10  Cox.  C.  C. 
lis,  11  Jur.  (N.  S.)  807. 
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ject  of  forgery.^^^  In  England  it  has  been 
held  that  it  is  forgery  at  common  law  to 
fraudulently  make,  in  another's  name,  false 
certificates  or  testimonials  of  character,  for 
the  purpose  of  obtaining  a  situation  as  a  po- 
lice constable  ^^^  or  schoolmaster."^^  1\> 
forge  a  certificate  of  service,  sobriety,  and 
good  conduct  at  sea,  with  intent  to  deceive 
and  defraud,  has  also  been  held  to  be  indict- 
able at  common  law/^'*  It  seems,  however, 
that  the  false  making  of  a  mere  complimen- 
tary letter  of  introduction,  or  of  certificates 
of  character  which  confer  no  right  and  im- 
pose no  duty,  is  not  forgery.^^^ 
397.  Fraudulent  li)tent. 

To  constitute  forgery,  a  fraudulent  intent 
is  always  essential.     There  must  not  only  be 

TOO  See  Ames'  Case,  2  Greenl.  (Me.)  365.  Com- 
pare, however,  the  cases  cited  in  note  704,  infra. 

701  Reg.  V.  Moah,  Dears.  &  B.  C.  C.  550,  7  Cox, 
C.  C.  503. 

702  Reg.  v.  Sharman,  Dears.  C.  C.  285,  6  Cox,  C. 
C.  212. 

7«3  Reg.  V.  Toshack,  1  Den.  C.  C.  492,  4  Cox,  C.  C. 
38. 

704  Waterman  v.  People.  67  111.  91 ;  Com.  v. 
Hinds.  101  Mass.  209;  Com.  v.  Chandler,  Thach.  C. 
C.  (Mass.)  187;  Mitchell  v.  State.  56  Ga.  171; 
Foulke's  Case,  2  Rob.  (Va.)  836. 
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a  false  making  of  an  instrument,  but  it  must 
be  with  intent  to  defraud. '^^  It  follows  that 
a  person  is  not  guilty  of  forgery  in  signing 
another's  name  to  a  note  or  other  instrument, 
if  he  l)elieves  that  he  has  authority  to  do  so, 
though  he  may  in  fact  have  no  authority J*^® 
If  there  is  no  such  authority,  however,  and 
no  belief  that  there  is,  one  who  signs  an- 
other's name  to  an  instrument  is  none  the 
less   guilty   of   forgery   because   he   believes 

705  Rex  V.  Sheppard,  Russ.  &  R.  169.  Beale's  Cas. 
174;  Rex  v.  Forbes,  7  Car.  &  P.  224;  Reg.  v.  Par- 
ish, 8  Car.  &  P.  94;  Rex  v.  Bontien,  Russ.  &  R. 
260;  Com.  v.  Ladd,  15  Mass.  526;  Com.  v.  Foster. 
114  Mass.  311,  19  Am.  Rep.  353:  Fox  v.  People,  95 
in.  71;  People  v.  Fitch,  1  Wend.  (N.  Y.)  198,  19 
Am.  Dec.  477;  Parmelee  v.  People,  8  Hun  (N.  Y.) 
623;  Com.  v.  Sankey,  22  Pa.  St.  390,  60  Am.  Dec. 
91;  Arnold  v.  Cost,  3  Gill  &  J.  (Md.)  219,  22  Am. 
Dec.  302;  Montgomery  v.  State.  12  Tex.  App.  323; 
State  V.  Eades,  68  Mo.  150,  30  Am.  Rep.  780;  State 
V.  Washington.  1  Bay  (S.  C.)  120,  1  Am.  Dec.  601; 
State  V.  Floyd,  5  Strobh.  (S.  C.)  58,  53  Am.  Dec. 
689;  Barnum  v.  State,  15  Ohio,  717.  45  Am.  Dec. 
601;  Hess  v.  State,  5  Ohio,  5,  22  Am.  Dec.  767; 
State  V.  Sholtois,  51  Vt.  105.  31  Am.  Rep.  679;  Hill 
V.  State.  1  Yerg.  (Tenn.)  76,  24  Am.  Dec.  441. 

""•i  Rex  V.  Forbes.  7  Car.  &  P.  224;  Reg.  v.  Par- 
ish. 8  Car.  &  P.  94:  Reg.  v.  Beard.  8  Car.  &  P. 
143;  Parmelee  v.  People.  8  Hun  (N.  Y.)  623; 
Thanks  v.  State.  20  Tex.  Supp.  326. 
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that  the  person  whose  name  he  signs  will 
ratify  his  act  and  pay  the  obligation.^^^  To 
constitute  forgery  by  the  lise  of  a  fictitious 
or  assumed  name,  an  intent  to  defraud  is 
just  as  much  necessary  as  in  other  cases J*^® 
One  who  signs  another's  name  to  an  obliga- 
tion is  guilty  of  forgery,  though  he  may 
intend  ultimately  to  take  up  the  instrument, 
and  may  believe  that  no  one  will  be  injured 
by  his  act,  and  even  though  he  may  himself 
subsequently  pay  the  obligation.'^*^® 

General  Inicni  to  Defraud. — In  some  jur- 
isdictions it  has  been  held  that  there  must 
be  a  specific  intent  to  defraud  some  particu- 
lar ])erson,  and  that  a  general  intent  to  de- 
fraud is  not  enough."^^  In  other  jurisdic- 
tions it  is  held  that  a  general  intent  to  de- 
fraud will  suffice.^^^ 

Intent  may  be  Inferred. — The  intent  to 

707  Reg.  V.  Beard,  8  Car.  &  P.  143. 

708  Rex  V.  Bontlen,  Russ.  &  R.  260. 
TOO  Reg.  V.  Geach,  9  Car.  &  P.  499. 

710  Reg.  \.  Hodgson,  Dears.  &  B.  C.  C.  3,  7 
Cox,  C.  C.  122;  Barnum  v.  State,  15  Ohio,  717, 
45  Am.  Dee.  601;  WnUams  v.  State,  51  Ga.  535. 
And  see  Reg.  v.  Tylney,  1  Den.  C.  C.  319. 

711  Arnold  v.  Cost,  3  Gill  &  J.  (Md.)  219,  22 
Am.  Dec.  302. 
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defraud,  while  always  necessary  in  forgery, 
need  not  necessarily  be  proved  by  direct  or 
positive  evidence:  Such  an  intent  will  be 
inferred  if  the  defrauding  of  another  is  the 
necessary  effect  and  consequence  of  a  forgery 
and  utterance.'^ ^ 

398.  Actual  Injury  not  Necessary. 

While  an  intent  to  defraud  is  alwavs  neces- 
sary  to  constitute  forgery,  it  is  not  at  all 
necessary  that  the  fraud  shall  be  in  fact  ac- 
complished. The  inquiry  is  not  whether 
anv  on(*  has  1)0(mi  actually  defrauded,  but 
whether  anyone  might  have  been  defrauded; 
and  it  is  never  necessary,  unless  expressly 
required  by  the  terms  of  a  statute,  to  allege 
or  prove  actual  injury.^^^  For  this  reason 
a  person  may  be  convicted  of  forging  a  note 


7i.i  Rex  V.  Sheppard,  Russ.  &  R.  169,  Beale's 
Cas.   174. 

713  Reg.  V.  Nash,  2  Deu.  C.  C.  493.  16  Jur.  553; 
Rex  V.  Crocker,  Russ.  &  R.  97,  2  Leach,  C.  C. 
987;  Rex  v.  Ward,  2  East,  P.  C.  861,  2  Strange, 
747.  2  Ld.  Raym.  1461 ;  Rembert  v.  State,  53  Ala. 
467,  25  Am.  Rep.  639:  WiUiams  v.  State.  61  Ala. 
33;  Com.  v.  Ladd,  15  Mass.  526;  State  v.  Jones. 
9  N.  ,T.  Law,  357.  17  Am.  Dec.  483;  People  v. 
Fitch.  1  Wend.  (N.  Y.)  198,  19  Am.  Dec.  477; 
Arnold  v.  Cost,  3  Gill  &  J.  (Md.)  219,  22  Am.  Dec. 
302. 
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with  intent  to  defraud,  although  the  note  was 
found  in  his  custody  when  apprehended;^^'* 
and  a  j>erson  may  be  convicted  of  forging 
and  uttering  an  instrunaent  with  intent  to 
defraud,  though  there  may  have  been  no  per- 
son in  a  position  to  be  defrauded  by  his 
act."^^  Falsely  making  an  order  for  goods 
or  a  bill  of  exchange  in  another's  name  is 
forgery,  though  the  order  or  bill  may  not  be 
accepted.^^® 

399.  Uttering  Forged  Instrument. 

To  utter  or  pass  a  forged  instrument, 
knowing  that  it  is  forged,  is  a>distinct  mis- 
demeanor at  common  law.*^^^ 

Knowledge  arid  Intent. — To  constitute  tlie 
offense,  it  is  not  at  all  necessary  that  the  ut- 
terer  shall  have  been  in  any  way  concerned 
in  the  forgery,  but  it  is  necessary  that  he 
shall   know   that   the   instrument    which    ho 


71*  Rex  V.  Crocker,  Russ.  &  R.  97,  2  Leach.  C.  C. 
987. 

715  Reg.  V.  Nash,  2  Den.  C.  C.  493,  16  Jur.  553. 

7i«Hale  V.  State,  1  Cohl.  (Tenn.)  167,  78  Am. 
Dec.  488. 

717  Reg.  V.  Sharman,  Dears.  C.  C.  285;  Com.  v. 
Houghton,  8  Mass.  107;  Brown  v.  Com..  8  Mass. 
59;  Lewis  v.  Com.,  2  Serg.  &  R.  (Pa.)  551; 
Com.  V.  Speer.  2  Va.  Cas.  65. 
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utters  is  forged.*^^®  It  is  also  necessary  that 
he  shall  intend  to  defraud  some  person,^^* 
l}ut  such  an  intent  may  be  inferred  from  the 
circumstances,  as  from  the  fact  that  he  knew 
the  instrument  to  be  a  forgery,  and  the  prob- 
able consequence  of  its  utterance  was  to  de- 
fraud.'2o 

Actual  Injury. — There  is  an  English  case 
in  which  it  was  held  that  at  common  law  an 
indictment  would  not  lie  for  uttering  a 
forged  instrument  where  no  fraud  was  actu- 
ally perpetrated,"-'  but  this  is  not  the  law. 
If  an  instrument  is  uttered  with  knowledge 
that  it  is  forged,  and  with  intent  to  defraud, 
and  the  instrument  is  such  that  it  might  de- 

TitJ  U.  S.  V.  Mitchell,  Baldw.  367,  Fed.  Cas.  No. 
15,787:  Com.  v.  Searle,  2  Binn.  (Pa.)  332,  4  Am. 
Dec.  446;    Sands  v.  Com.,  20  Grat.   (Va.)   800. 

710  Rex  V.  Holden,  Russ.  &  R.  154,  2  Leach, 
C.  C.  1019,  2  Taunt.  334;  Reg.  v.  Hodgson,  Dears. 
&  B.  C.  C.  3,  7  Cox,  C.  C.  122;  Reg.  v.  Bradford, 
2  Fost.  &  F.  859;  State  v.  Redstrake,  39  N.  J. 
Law,   365. 

TioRex  V.  Sheppard,  Russ.  &  R.  169,  Beale's 
Cas.  174;  Reg.  v.  Geach,  9  Car.  &  P.  499;  Reg. 
V.  Hill,  8  Car.  &  P.  274;  Reg.  v.  Cooke,  8  Car. 
&  P.  582;  ReK.  v.  Marcus,  2  Car.  &  K.  356;  Miller 
V.  State,  51  Ind.  405:  Com.  v.  Whitney,  Thatch. 
C.  C.  (Mass.)  588. 

721  Reg.  V.  Boult,  2  Car.  &  K.  604. 


OFFENCES   AGAlxNST   PROPERTY         \>2S 

fraud,  the  offense  of  uttering  is  complete,  al- 
though there  is  no  person  in  a  position  to  be 
defrauded  by  the  act,*^^  and  though  no  per- 
son is  in  fact  defrauded.^^^  The  instrument, 
as  we  shall  sec,  need  not  even  be  actually  de- 
livered and  accepted.^^*  There  is  an  utter- 
ing of  forged  bank  notes,  although  the  person 
to  whom  they  are  delivered  is  an  agent  of  the 
bank  for  the  purpose  of  detecting  utterers, 
and  has  applied  to  the  utterer  to  purchase  the 
notes.'^**^ 

The  Instmment  must  be  a  forged  instru- 
ment, and  therefore  it  must  be  such  an  in- 
strument as  may  be  the  subject  of  forgery, 
within  the  rules  heretofore  stated,^^®  and  it 
must  have  a  tendency  to  defraud,  or  an  ap- 
parent legal  efficacy.^^^ 

The  Uttering. — To  constitute  this  offense, 

722  Reg.  V.  Nash,  2  Den.  C.  C.  493. 

728  Id.;  People  v.  Caton,  25  Mich.  388;  Com. 
y.  Ladd,  15  Mass.  526;  Bishop  v.  State,  55  Md. 
138;  Snell  v.  State,  2  Humph.  (Tenn.)  347;  Hess 
V.  State,  5  Ohio,  5,  22  Am.  Dec.  767;  Rembert  v. 
State,  53  Ala.  467,  25  Am.  Rep.  639. 

724  Note  730,  infra. 

726  Rex  V.  Holden,  Russ.  &  R.  154,  2  Leach,  C.  C. 
1019,  2  Taunt.  334. 

72«Ante,  §  393. 

72TAnte,  §  396. 
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there  must  be  something  more  than  the  mere 
possession  of  a  forged  instrument  with  intent 
to  utter  it.*^^^  There  must  be  an  actual  utter- 
ing or  publication,  tliough  tliere  need  not  be 
any  delivery  and  acceptance  or  actual  passing 
of  the  instrument.  To  utt<3r  and  publish  an 
instrument  is  to  declare  or  assert,  directly 
or  indirectly,  either  by  words  or  actions,  that 
the  instrument  is  good.^^^  Generally,  per- 
haps, there  is  an  actual  passing  or  delivery 
and  acceptance  of  the  instrument,  but  this  is 
not  necessary.  It  is  enough  if  it  be  merely 
presented  or  offered  as  genuine.^^^  It  has 
been  held  an  uttering  to  offer  a  forged  instru- 
ment in  payment  of  goods  and  leave  it  on 
the  counter  of  a  shop ;  ^^*  to  exhibit  a  forged 
receipt  to  a  person  for  the  purpose  of  obtain- 

72H  Com.  V.  Morse.  2  Mass.  138.  See  ante,  §  117. 
It  is  otherwise  by  statute  in  many  jurisdictions. 

720  1  Whart.  Crim.  Law.  §703;  Com.  v.  Searle, 
2  Binn.  (Pa.)  332.  4  Am.  Dec.  446. 

7  3oRex  V.  Crowtlier,  5  Car.  &  P.  316;    Reg.  v. 

Radford,  1  Den.  C.  C.  59.  1  Car.  &  K.  707;    Cha- 

hoon  V.  Com.,  20  Grat.  (Va.)  734;    Com.  v.  Searle, 

2  Binn.  (Pa.)  332,  4  Am.  Dec.  446;    Smith  v.  State, 

20  Neb.  284,  57  Am.  Rep.  832;     People  v.  Caton, 

25  Mich.  388;    State  v.  Horner,  48  Mo.  520. 

731  Reg.  V.  Welch,  2  Den.  C.  C.  78,  4  Cox.  C.  C. 
430. 
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iiig  credit,  though  the  party  refuses  to  part 
with  the  possession  of  the  paper  out  of  his 
hand  ;"^^  to  present  a  forged  draft  at  a  bank, 
although  payment  is  refused  ;^^^  to  stake  a 
forged  instrument  at  a  gaming  table  ;^^^  or  to 
exhibit  forged  certificates  of  character  for  the 
purpose  of  obtaining  a  position.^^^  Other 
cases  are  referred  to  in  the  note  below. "^^^ 

732  Reg.  V.  Radford,  1  Den.  C.  C.  59,  1  Car.  & 
K.  707.    Compare  Rex  v.  Shukard,  Russ.  &  R.  200. 

733  Rex  V.  Crowther,  5  Car.  &  P.  316. 
7»«  State  V.  Beeler,  1  Brev.  (S.  C.)  482. 

735  Reg.  V.  Sharman,  Dears.  C.  C.  285,  6  Cox, 
C.  C.  312. 

73«  DeHvering  a  forged  instrument  to  a  creditor 
conditionaUy:     Reg.  v.  Cooke,  8  Car.  &  P.  582. 

Pledging  a  forged  instrument:  Rex  v.  Birkett, 
Russ.  &  R.  86. 

It  is  not  an  uttering  to  exhibit  a  forged  check 
or  note  merely  for  the  purpose  of  creating  a 
false  idea  of  wealth  or  professional  standing. 
Rex  V.  Shukard,  Russ.  &  R.  200. 
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CHAPTER  VIII. 

OFFENSES    AGAINST    THE    HABITATION    OF 

.INDIVIDUALS. 

I.    Burglary,  ^§  400-409. 
II.     Arson,  H  410-416. 

I.  BURGLARY. 

400.  Definition  and  Elements. — Burglary  is  one 
of  the  common-law  felonies.  It  is  the  breaking 
and  entering  of  the  dwelling  house  of  another  by 
nighty  with  intent  to  commit  a  felony,  whether  the 
intent  be  executed  or  not.i  Five  things  are  essen* 
tial: 

1.  The  premises  must  be  the  dwelling  house 

of  another.  But  the  dwelling  house  in- 
cludes outhouses  within  the  curtilage  or 
common  inclosure. 

2.  There  must  be  a  breaking,  and  it  must  be 

of  some  part  of  the  house  itself.  But  the 
breaking  may  be  constructive,  as  well  as 
actual.  There  is  a  constructive  breaking 
where  an  entry  is  effected — 

(a)  By  fraud  or  false  pretenses. 

(b)  By  intimidation. 

(c)  By  conspiracy  with  a  servant  or  other 

inmate,  who  opens  the  door. 

(d)  By  coming  through  a  chimney. 


1  "A  burglar,"  said  Lord  Coke,  "is  he  that  in  the 
nighttime  break uth  and  entreth  into  a  mansion 
house  of  another  of  intent  to  kill  some  reasonable 
creature,  or  to  commit  some  other  felony  within 
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3.  There  must  be  an  entry.     But  the  slightest 

entry — as  of  a  hand,  or  even  of  an  instru- 
ment— is  sufficient. 

4.  The  breal<ing  and  entry  must  both   be  at 

night.  But  they  need  not  be  on  the  same 
night. 

5.  There  must  be  an  intent  to  commit  a  fel- 

ony in  the  house,  and  this  intent  must  ac- 
company both  the  breal<ing  and  the  en- 
try. But  the  intended  felony  need  not  be 
committed.2 

This  definition  and  analysis  is  of  burglary 
at  common  law,  and  does  not  necessarily 
apply  to  statutory  burglaries  or  house-break- 
ings. As  we  shall  see  later,  statutes  have 
been  very  generally  enacted  changing  or  add- 
ing  to   the   common-law   definition   of   bur- 

the  same,  whether  his  felonious  intent  be  exe- 
cuted or  not."  3  Inst.  63;  1  Hawk.  P.  C.  c.  38, 
51;  4  Bl.  Comm.  224;  Clarke  v.  Com.,  25  Grat. 
(Va.)  908. 

2  In  State  v.  Whit,  4  Jones  (N.  C.)  349,  it  was 
said:  "To  a  conviction,  it  is  necessary  to  prove, 
first,  the  breaking;  second,  the  entering;  third, 
that  the  house  broken  and  entered  is  a  mansion 
house;  fourth,  that  the  breaking  and  entering 
was  in  the  nighttime;  fifth,  that  the  breaking 
and  entering  were  with  intent  to  commit  a  felony. 
In  all  these  particulars  there  must  be  proof  satis- 
factory to  the  minds  of  the  jury;  and  if  the  state 
fails  upon  any  one  point,  the  prisoner  is  entitled 
to  an  acquittal." 
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glary.*      These  statutes,   however,   must   be 

construed  in  the  light  of  the  common  law,* 

and  they  cannot  be  properly  understood  or 

applied  without  a  knowledge  of  the  elements 

necessary  to  constitute  burglary  at  common 

law. 

401.  Character  of  the  Premises. 

(a)  Dwelling  Hoiise. — To  be  the  subject 
of  burglary  at  common  law,  the  building 
broken  and  entered  must,  except  as  stated  be- 
low, be  a  dwelling  house,  or  mansion  house, — 
domus  mansionalis, — as  the  old  books  and 
precedents  of  indictments  express  it.*^  Bur- 
glary at  common  law  is  peculiarly  an  offense 
against  the  security  of  the  habitation,  and 
not  an  offense  against  the  property  as  prop- 
erty.^    Tliere  were  two  exceptions  at  common 

3  Post,  §  409. 

*  See  Finch  v.  Com.,  14  Grat.  (Va.)  643;  Nicholls 
V.  State,  68  Wis.  416;  Qulnn  v.  People,  71  N.  Y. 
561,  Beale's  Cas.  789. 

5  4  Bl.  Comm.  224,  225;  1  Hale,  P.  C.  550,  556; 
Rex  y.  Lyons,  1  Leach,  C.  C.  185,  Beale's  Cas. 
784;  Rex  v.  Martin,  Russ.  &  R.  108;  Fuller  v. 
State,  48  Ala.  273;  Holllster  v.  Com.,  60  Pa.  St. 
103;  Scott  y.  State,  62  Miss.  781;  State  y.  CSark, 
89  Mo.  423. 

•  See  the  cases  cited  aboye. 
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law  to  the  necessity  for  the  premises  to  be  a 
dwelling  house.  It  was  burglary  to  break 
and  enter  a  church  with  felonious  intent,^  or 
to  break  and  enter  the  gate  or  wall  of  a 
walled  town  with  such  intent.® 

(b)  Outhouses  within  the  Curtilage. — The 
term  "dwelling  house"  is  used  in  a  broad 
and  somewhat  technical  sense,  and  includeS| 
in  addition  to  the  dwelling  proper,  all  out- 
houses which  are  within  the  curtilage  or 
common  inclosure,  and  which  are  used  in 
connection  with  the  dwelling  proper, — as  the 
stable,  outdoor  kitchen,  smokehouse,  offices, 
etc*     And  even  when  there  is  no  common 

T3  Inst  64;  1  Hale,  P.  C.  556;  1  Hawk.  P.  C. 
c.  38,  $17;  Anon.,  1  Dyer,  99  a,  pi.  58,  Beale's 
Cas.  781;    Reg.  v.  Baker,  3  Cox,  C.  C.  581. 

Lord  Coke  gave  as  the  reason,  that  a  church 
is  the  mansion  house  of  Almighty  God;  but  Hale 
says:  "This  is  only  a  quaint  turn,  without  any 
argument,  and  seems  invented  to  suit  his  defini- 
tion of  burglary,  viz.,  the  breaking  into  a  mansion 
house."  1  Hale,  P.  C.  556,  note.  And  see  1  Hawk. 
P.  C.  c.  38,  S  10. 

« 1  Hale,  P.  C.  656;    1  Hawk.  P.  C.  c.  38,  S  17. 

»1  Hale,  P.  C.  568;  1  Hawk.  P.  C.  c.  38,  512; 
4  HI.  Comm.  225;  Rex  v.  Clayburn,  Russ.  &  R. 
360;  Rex  v.  Brown,  2  East,  P.  C.  487,  2  Leach, 
C.  C.  1016,  note;  Rex  v.  Gibson,  2  East,  P.  C. 
508,  1  Leach,  C.  C.  357;    Fisher  v.  State,  43  Ala. 
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inclosure  the  dwelling  bouse  will  include  and 
protect  an  outhouse  adjoining  it  and  used 
in  connection  with  it,  as  outhonses  within 
the  curtilage  are  generally  used.'"  Build- 
ings, however,  that  arc  entirely  separated 
from  the  dwelling  proper, — as  whore  the> 
are  beyond  the  common  inclosure,  if  any,  or 
are  on  the  other  aide  of  a  public  highway, — 
are  no  part  of  the  dwelling  house,  and  are 


17;  State  v.  Whit,  4  Jones  (N.  C.)  349;  Pitcher 
V.  People.  16  Mich.  142;  People  t.  Aplln,  86  Mfch. 
393.  And  see  Qulnn  v.  People,  71  N.  Y.  561. 
Beale'B  Cas.  7S9;    State  t.  Johnson,  45  S.  C.  483. 

"The  capital  house  protects  and  prirlleges  alt 
its  branches  and  appurtenances,  if  within  the 
curtilage  or  home  stall."     4  Bl.  Comm.   225. 

Thus,  a  smoke  house,  the  front  part  and  door 
of  which  1b  within  the  yard  of  the  dwelling  house, 
is  the  subject  of  burglary.  Fisher  v.  State,  supra; 
State  V.  Whit,  supra. 

The  same  is  true  of  a  barn  with  doors  opening 
Into  the  yard,  and  forming  part  of  the  common 
inclosure,  situated  about  eight  rods  trom  the 
dwelling.  Pitcher  v.  People,  supra.  And  see 
People  V.  Taylor.  2  Mich.  260. 

It  the  front  part  and  front  door  of  an  outhouse 
— as  a  smokehouse,  for  Instance — Is  within  the 
common  Inclosure.  the  whole  building  la  protect- 
ed, and  burglary  may  be  committed  by  breaking 
and  entering  at  the  back.    Fisher  t.  State,  supra. 

10  Rex  V.  Brown,  2  East,  P.  C.  493. 
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not  the  subject  of  burglary  at  common  law.*^ 
There  need  be  no  direct  co^lm^nication  with 
the  dwelling  proper.^^ 


"4  Bl.  Comm.  225;  Rex.  v.  Westwood,  Russ.  & 
R.  495;  State  v.  Jenkins,  5  Jones  (N.  C.)  430. 
And  see  People  v.  ParkiBr,  4  Johns.  (N.  Y.)  424; 
State  y.  Sampson,  125  S.  C.  567,  32  Am.  Rep.  513. 

In  Curkendall  v  People,  36  Mich.  309,  it  was 
held  that  a  bam  situated  fifteen  rods  from  the 
dwelling  house,  with  a  public  highway  between 
them,   was  not  within  the  curtilage. 

And  in  Rex  v.  Westwood,  supra,  it  was  held 
that  buildings  separated  from  the  dwelling  house 
by  a  public  road,  however  narrow,  could  not  be 
regarded  as  a  part  of  the  dwelling  house,  so  as 
to  be  the  subject  of  burglary,  where  there  was 
no  common  fence  or  roof  to  connect  them,  though 
some  of  the  offices  necessary  to  the  dwelling 
house  adjoined  thereto,  and  though  there  was  an 
awning  extending  therefrom  to  the  dwelling 
house. 

IS  Rex  y.  Gibson,  1  Leach,  C.  C.  357,  2  East, 
P.  C.  508;  Rex  v.  Hancock,  Russ.  &  R.  170;  Rex 
y.  Chalking,  Russ.  &  R.  334;  Rex  v.  Lithgo,  Russ. 
ft  R.  357;  Quinn  v.  People,  71  N.  Y.  561,  Beale's 
Cas.  789;  Mitchell  v.  Com.,  88  Ky.  349.  Compare 
Reg.  y.  Higgs,  2  Car.  ft  K.  322. 

A  cellar  under  a  dwelling  house  is  a  part  of 
the  dwelling  house  for  the  purpose  of  burglary, 
though  it  is  entered  from  the  outside  only,  and 
has  no  internal  communication  with  the  rest  of 
the  house.    Mitchell  v.  Com.,  supra. 
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The  reason  why  it  is  held  to  be  burglary 
to  break  and  enter  buildings  adjoining  and 
used  in  connection  with  the  dwelling  proper 
is  "the  midnight  terror  excited,  and  the  lia- 
bility created  by  it  of  danger  to  human  life, 
growing  out  of  the  attempt  to  defend  prop- 
erty from  depredation,"  and  this  must  be 
taken  into  consideration  in  determining  what 
is  a  part  of  the  dwelling  house  for  the  pur- 
pose of  burglary.^  ^ 

(c)  Shops,  Stores,  etc. — A  shop,  store, 
factory  or  other  business  building,  not  being 
within  the  curtilage  of  a  dwelling  house,  is 
certainly  not  the  subject  of  burglary  at  com- 
mon law,  if  no  person  sleeps  in  it.^*  But  it 
is  a  dwelling  house,  or  part  of  a  dwelling 
house,  within  the  definition  of  burglary,  if 
habitually  used  in  part  as  a  place  in  which  to 
sleep,  either  by  the  proprietor  or  by  his  ser- 
vants, or  if  it  is  in  a  building  another  part 
of  which   is  used  by  the   proprietor  as  his 

13  See  Quinn  v.  People,  71  N.  Y.  561,  Beale's 
Cas.  789;  State  v.  Brooks,  4  Conn.  446. 

1*  Rex  V.  Martin,  Russ.  &  R.  108;  Rex  v.  Egging- 
ton,  2  East,  P.  C.  494.  2  Leach.  C.  C.  913;  State  v. 
Jenkins,  5  Jones  (N.  C.)  430;  HoUister  v.  Com., 
60  Pa.  St.  103;  People  v.  Parker,  4  Johns.  (N.  Y.) 
424. 
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dwelling.  And  it  makes  no  difference  that 
the  building  is  used  principally  for  other 
purposes,  or  that  the  occupant  does  not  take 
his  meals  there.  The  test  is  whether  it  is 
habitually  used  as  a  place  to  sleep.^*^  The 
rule,  according  to  the  better  opinion,  is  the 
same,  if  a  clerk  or  servant  sleeps  in  a  store 


i-'Rex  V.  Stock,  Russ.  &  R.  185,  2  Leach,  C.  C. 
1015,  7  Taunt.  339;  Ex  parte  Vincent,  26  Ala. 
145,  62  Am.  Dec.  714;  Moore  v.  People,  47  Mich. 
639;  People  v.  Griffin,  77  Mich.  585;  People  v. 
Dupree,  98  Mich.  26;  State  v.  Williams,  90  N.  C. 
724,  47  Am.  Rep.  541;  People  v.  Snyder,  2  Park. 
Cr.  R.  (N.  Y.)  23;  Quinn  v.  People,  71  N.  Y.  561, 
Beale's  Cas.  789. 

A  shop  or  store  in  a  dwelling  house  is  a  part 
of  the  dwelling  house  for  the  purpose  of  burglary. 
People  y.  Snyder,  supra;    Quinn  v.  People,  supra. 

In  People  v.  Dupree,  supra,  where  the  front 
room  of  the  building  was  occupied  by  the  owner 
as  a  shoe  shop,  and  was  connected  with  the 
rear  and  overhead  portion,  which  was  used  as 
a  dwelling,  the  whole  building  was  held  a  dwell- 
ing house,  so  as  to  make  a  breaking  and  entering 
of  the  shop  burglary. 

In  Ex  parte  Vincent,  supra,  the  building  was  a 
two-story  house.  The  front  room  of  the  first 
floor  was  used  as  a  store,  and  the  back  room 
as  a  sleeping  apartment  by  the  proprietor.  The 
rooms  on  the  second  floor  were  used  by  the 
( lerks  as  sleeping  apartments,  but  they  neither 
took   their   meals   nor   had    their   washing   done 
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merely  for  the  purpose  of  watching  and  pro- 
tecting the  property,  provided  it  is  his  regu- 
lar sleeping  place.^**  But  occasionally  sleep- 
there.  It  was  held  that  the  building  was  a 
dwelling  house. 

Wherp  one  or  more  of  the  rooms  of  a  building 
are  used  for  business  purposes,  and  another  or 
others  under  the  same  roof,  and  within  the  same 
four  outer  walls,  as  the  dwelling  of  the  proprie- 
tor, there  need  be  no  internal  communication  be- 
tween them  to  render  the  former  a  part  of  the 
dwelling,  for  the  purpose  of  burglary.  Quinn  v. 
People,  supra.  See,  also,  Rex  v.  Burrowes,  1  Mood. 
C.  C.  274. 

Compare  State  v.  Clark,  89  Mo.  423,  where  it 
was  held  that  a  basement  or  cellar,  with  only 
an  outside  door,  used  for  the  storage  of  ice  and 
beer,  and  having  rooms  above  it  occupied  by 
families  as  a  residence,  with  no  internal  com- 
munication between  it  and  the  rooms  above,  and 
in  which  the  families  had  no  interest,  and  over 
which  they  had  no  control,  was  not  a  dwelling 
house. 

16  Rex  v.  Gibbons,  Russ.  &  R.  422;  U.  S.  v. 
Johnson,  2  Cranch,  C.  C.  (U.  S.)  21,  Fed.  Cas.  No. 
15,485;  State  v.  Outlaw.  72  N.  C.  598;  State  v. 
Williams,  90  N.  C.  724,  47  Am.  Rep.  541.  Com- 
pare, contra.  Rex  v.  Davies,  2  Leach,  C.  C.  876, 
Beale's  Cas.  785;  Rex  v.  Plannagan.  Russ.  &  R. 
187. 

In  State  v.  Potts,  75  N.  C.  129,  it  was  held, 
.Judge  Rodman  delivering  the  opinion,  that  the 
person  sleeping  in  the  store  to  watch  and  protect 
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iiig  ill  a  store  does  not  give  it  the  character 
of  a  dwelling  house  or  make  it  the  subject 
of  burglary.  ^^  . 

402.  Occupancy  of  the  Premises. 

(a)  In  General, — To  be  the  subject  of 
burglary  at  common  law,  the  house  must  be 
occupied  as  a  dwelling.  It  is  not  enough 
that  it  is  suitable  for  a  dwelling,  and  that  it  is 
intended  to  occupy  it,  even  in  the  near  fu- 
ture.^®    Tt  is  not  necessary,  however,  if  the 

the  property  must  be  either  the  owner,  or  a 
member  of  his  family,  or  his  servant,  and  that 
the  store  is  not  a  dwelling  house,  so  as  to  be 
the  subject  of  burglary,  if  the  person  sleeping 
there  is  employed  to  sleep  there  solely  as  a  watch- 
man. This  decision,  however,  though  supported 
by  some  of  the  early  English  cases,  is  contrary 
to  the  weight  of  authority.  In  the  later  case  of 
State  V.  Williams,  supra.  Judge  Ashe  said  that 
Judge  Rodman  drew  "a  nice  and  subtle  distinc- 
tion," and  expressed  doubt  as  to  its  soundness. 

17  State  V.  Jenkins,  5  Jones  (N.  C.)  430;  Rex 
y.  Davies,  2  Leach,  C.  C.  876,  Beale's  Cas.  785. 

18  Rex  V.  Lyons,  2  East,  P.  C.  497,  1  Leach,  C.  C. 
185,  Beale's  Cas.  784;  Rex  v.  Martin,  Russ.  &  R. 
108;  Rex  v.  Thompson,  2  Leach,  C.  C.  771,  2 
East,  P.  C.  498;  FuUer  v.  State,  48  Ala.  273; 
Scott  V.  State,  62  Miss.  781.  Compare,  as  erro- 
neous. Com.  V.  Brown,  3  Rawle  (Pa.)  207. 

Where  neither  the  owner  of  a  house  nor  any 
of  his  family  or  servants  have  ever  slept  in  the 
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house  is  occupied,  that  any  person  shall  be  ac- 
tually in  it  at  the  time  of  the  breaking  and  en- 
try.^® If  the  occupant  of  a  house  locks  it  up 
and  leaves  it,  without  intending  to  return,  it 
ceases  to  have  the  character  of  a  dwelling 
house,  though  the  furniture,  plate,  and  other 
household  goods  may  be  left  in  it.^^  "But  if 
he  leaves  temj)orarily,  with  the  intention  of 
returning,  though  he  may  remain  away  for 
some  time,  the  house  remains  a  dwelling 
house,  and  a  breaking  and  entry  in  his  ab- 
sence, with  a  felonious  intent,  is  burglary.^ ^ 
Whether  or  not  there  is  the  animus  revert- 
endi  is  the  test.** 


house,  it  Is  not  his  dwelling  house,  so  as  to  be 
the  subject  of  burglary,  though  he  has  used  it  for 
his  meals,  and  all  the  purposes  of  his  business. 
Rex  y.  Martin,  supra. 

19  Anon.,  Moore,  660,  pi.  903,  Beale's  Cas.  782; 
State  y.  Meerchouse,  34  Mo.  344,  86  Am.  Dec. 
109;  Com.  y.  Brown,  3  Rawle  (Pa.)  207;  State  y. 
Williams,  40  W.  Va.  268. 

20  Rex  y.  Flannagan,  Russ.  &  R.  187;  State  y. 
Meerchouse,  34  Mo.  344,  86  Am.  Dec.  109. 

211  Hale,  P.  C.  556;  1  Hawk.  P.  C.  c.  38.  §18; 
Schwabacher  v.  People,  1C5  111.  618;  State  y. 
Meerchouse,  supra;  Com.  v.  Brown,  3  Rawle  (Pa.) 
207. 

ii 2  State  y.  Meerchouse,  supra;  Schwabacher  y. 
People,  supra. 
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(6)  Apartment  Houses j  Hotels ,  etc. — It 
may  be  burglary  for  a  person  to  break  and 
enter^  with  felonious  intent,  apartments  or 
rooms  in  a  building  in  which  he  himself 
dwells  in  another  apartment  or  room.  A  flat 
or  tenement  in  an  apartment  or  tenement 
house  is  the  separate  dwelling  of  the  occu- 
pant, as  far  as  the  occupants  of  the  other 
apartments  or  tenements  are  concerned,  and, 
if  one  of  them  breaks  and  enters  the  apart- 
ment or  tenement  of  another  with  felonious 
intent,  he  is  guilty  of  burglary.*^  For  the 
same  reason  it  is  burglary  for  a  guest  or 
lodger  in  a  hotel  or  lodging  house  to  break 
and  enter  the  room  of  another  guest  or  lodger, 
with  felonious  intent.** 

403.  Ownership  of  Premises. 

The  house  must  be  the  house  of  another ;  *° 
but,  as  burglary  is  an  offense  against  the 
security  of  the  habitation,  and  not  against 

a«  People  V.  Bush,  3  Park.  Cr.  R.  (N.  Y.)  552; 
Mason  v.  People,  26  N.  Y.  200,  Beale's  Cas.  788. 

2*  State  V.  Clark,  42  Vt.  629;  Colbert  v.  State, 
91  Ga.  705. 

So  it  was  decided  in  England  with  respect  to 
chambers  in  a  college  or  inn  of  court.  1  Hale, 
P.  C.  556. 

2s  Clarke  v.  Com.,  25  Grat.   (Va.)   908. 
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the  property,  occupation,  not  ownership,  is 
the  test.^®  The  owTier  of  a  house,  occupied 
by  a  lessee  as  a  dwelling,  would  be  guilty  of 
burglary  in  breaking  and  entering  the  same 
with  felonious  intent.^^  Since  a  guest  at  a 
hotel  or  lodging  house  has  a  special  right  of 
occupancy  of  his  room,  it  would  seem  that 
the  landlord  may  be  guilty  of  burglary  in 
breaking  and  entering  the  same,  but  this 
is  not  the  case  under  all  circumstances.     If 

26  See  Rex  v.  Jarvis,  1  Mood.  C.  C.  7 ;  Rex  v. 
Jobling,  Russ.  &  R.  525;  White  v.  State,  49  Ala. 
344;    Smith  v.  People,  115  111.  17. 

Though  it  is  impossible  for  persons  to  occupy 
a  house  as  a  dwelling  as  partners,  it  is  held 
that  a  building  occupied  by  a  firm  in  their  busi- 
ness, and  also  by  one  of  the  partners  as  his  dwell- 
ing, may  be  described  in  an  indictment  for  bur- 
glary as  the  "dwelling  house"  of  the  Arm.  Quinn 
V.  People,  71  N.  Y.  561,  Beale's  Cas.  789;  Rex  v. 
Athea,  Mood.  C.  C.  329;  Rex  v.  Stock,  Russ.  &  R. 
185,  2  Leach,  C.  C.  1015,  2  Taunt.  339. 

And  a  building  owned  by  a  corporation,  and 
lived  in  by  its  servant,  may  be  described  as  the 
house  of  the  corporation,  "for.  though  an  aggre- 
gate corporate  body  cannot  bo  said  to  inhabit 
anywhere,  yet  they  may  have  a  mansion  house 
for  the  habitation  of  their  servants."  Hawkins* 
Case,  2  East.  P.  C.  501 :    Picket's  Case.  Id. 

27  See  Rex  v.  Jarvis.  supra:  Rex  v.  Jobling, 
supra;    Smith  v.    People,   supra. 
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a  guest  is  merely  a  transient,  an  indictment 
for  breaking  and  entering  his  room  nnist 
describe  the  premises  as  the  dwelling  house 
of  the  landlord  ;  -®  and  in  such  a  case,  there- 
fore, a  breaking  and  entry  by  the  landlord 
would  not  be  burglary.  It  is  otherwise,  how- 
ever, if  the  fcxio^t  or  lodger  has  permanent 
apartments.^^ 

404.  The  Breaking. 

(a)  Necessity  for  a  Breaking. — Burglary 
cannot  be  committed  without  a  breaking,  ac- 
tual or  constructive.^^  It  is  not  burglary, 
therefore,  in  the  absence  of  fraud,  intimida- 
tion, or  conspiracy  with  a  person  in  the  house, ' 
as  a  sen^ant,^*  to  enter,  without  breaking, 
through  an  aperture  left  in  the  walls  or 
roof  of  a  house,  or  through  a  door  or  window 
that  is  already  open.     And  it  can  make  no 

2*»  1  Hale,  P.  C.  557;  1  Hawk.  P.  C.  c.  38,  §  13; 
ProBser's  Case,  2  East,  P.  C.  502. 

2»1  Hale,  P.  C.  556^;  1  Hawk.  P.^  C.  c.  38,  §  13; 
People  y.  St.  Clair,  38  Cal.  137.  And  see  Rex  v. 
Carrell,  1  Leach,  C.  C.  237,  2  East,  P.  C.  506. 

»oi  Hale,  P.  C.  551,  552;  1  Hawk.  P.  C.  c.  38, 
§5  3,  4;  Clarke  v.  Com.,  25  Grat.  (Va.)  908; 
Brown  v.  State,  55  Ala.  123;  White  v.  State,  51 
Ga.  285;   and  cases  cited  in  the  notes  following. 

SI  Post,  S404d. 


942  CRIMES 

difference,  in  the  latter  case,  that  the  door 
or  window  is  only  partly  open,  however 
slightly,  and  has  to  be  pushed  further  open 
in  order  to  enter.^^  It  was  said  in  a  North 
Carolina  case:  "Passing  an  imaginary  line 
is  a  'breaking  of  the  close,'  and  will  sustain 
an  action  of  trespass  quare  clausum  fregit. 
In  burglary  more  is  required, — there  must 
be  a  breaking,  removing  or  putting  aside  of 
something  material  which  constitutes  a  part 
of  the  dwelling  house,  and  is  relied  on  as 
a  security  against  intrusion.  *  *  *  Leav- 
ing a  door  or  window  open  shows  such  negli- 
gence as  to  forfeit  all  claim  to  the  peculiar 
protection  extended  to  dwelling  houses/'  '^ 
Some  Part  of  the  Hou^se  must  be 
Broken, — Not  only  must  there  be  a  break- 

82  1  Hawk.  P.  C.  c.  38,  §  4 ;  Rex  v.  Hyams,  7  Car. 
&  P.  441;  Reg.  v.  Davis,  6  Cox,  C.  C.  369;  State 
V.  Wilson,  1  N.  J.  Law,  439,  1  Am.  Dec.  216; 
Com.  v.  Steward,  7  Dane's  Abr.  136,  Beale's  Cas. 
786;  Com.  v.  Stnipney,  105  Mass.  588,  7  Am. 
Rep.  556;  State  v.  Boon.  13  Ired.  (N.  C.)  244,  57 
Am.  Dec.  555;  McGrath  v.  State,  25  Neb.  780; 
White  V.  State.  51  Ga.  285. 

Thus,  it  has  been  held  not  to  be  burglary  to 
enter,  without  any  breaking,  through  an  aperture 
left  in  a  cellar  window  to  admit  light.  Rex  v. 
I^wis,  2  Car.  &  P.  628;    or  through  an  open  tran- 
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ing,  but  it  must  be  of  some  part  of  the  house 
itself.  It  is  not  burglary  to  break  through 
an  outside  gate  or  fence  which  forms  no  part 
of  the  house,  and  then  enter  the  house  through 
an  open  door  or  window.^^  Nor  is  it  bur- 
glary to  enter  a  house  without  breaking,  and 
then  break  something  in  the  house  which 
forms  no»  part  of  it,  as  a  trunk,  or  a  chest,  or 
a  cupboard;  and  it  can  make  no  difference, 
in  such  a  case,  that  the  chest  or  cupboard  is 
fixed  in  the  waU.^^ 

(6)  Technical  Meaning  of  Breaking  — 
Slightest  Breaking  Sufficient. — The  word 
"breaking"  in  the  definition  of  burglary  is 
used  in  a  technical,  rather  than  its  popular 


8om,  McGrath  v.  State,  supra;  or  through  a  hole 
in  the  roof  left  for  the  purpose  of  light,  Rex  v. 
Spriggs,  1  Mood.  &  R.  357. 

>»8  state  V.  Boon,  13  Ired.   (N.  C.)   244,  57  Am. 
Dec.  555. 

»♦  Rex  V.  Bennett,  Russ.  &  R.  289 ;  Rex  v.  Davis, 
Rus8.  &  R.  322. 

In  Rex  V.  Paine,  7  Car.  &  P.  135,  it  was  held 
that  a  shutter  box  which  partly  projected  from 
a  house,  and  adjoined  the  side  of  a  shop  window, 
was  not  a  part  of  the  house,  and  that  a  breaking 
and  entering  of  the  same  was  not  burglary. 

S5  1  Hale,  P.  C.  554 ;  State  v.  Wilson,  1  N.  J. 
Law,  439,  1  Am.  Dec.  216. 


sense.  Any  removing  .or  putting  aside  of 
something  material  which  constitutes  a  part 
of  the  bouse,  and  which  is  relied  upon  as 
security  against  intrusion,  is  suiBcient.^" 
Thus,  there  is  a  sufficient  breaking  if  glass 
is  broken  or  pushed  out  of  a  window  or  door 
in  order  to  effect  an  entrance,  though  it  may 
have  been  cracked,  cut,  or  even  broken  to 
some  extent  before.*^  And  it  is  sufficient  if 
a  house  is  burned  in  order  to  enter ;  '*  if  a 
latch  is  lifted,  or  knob  turned,  or  even  if  a 
door,  window,  transomj  or  trapdoor,  which 
is  entirely  closed,  is  pushed  open,  though  it 
may  not  be  locked  or  latched,  but  may  be 
held  in  place  by  a  wedge  or  by  its  weight 

"See  Com.  v.  StephenBon,  8  Pick.  (Maaa.)  354, 
Beale'a  Cae.  787. 

"  In  Reg.  y.  Bird.  9  Car.  &  P.  44,  38  E.  C.  L. 
38,  It  waa  held  a  sufficient  brealclDg  to  push  in  the 
glass  of  a  window  which  had  been  cut.  where 
every  part  ot  the  glass  remained  in  Its  place 
uutii  pushed  in.  See,  also,  Rex  v.  Smith,  Ruaa.  & 
R.  417;    Rex  v.  Roblneon,  1  Mood.  C.  C.  327. 

»s  White  V.  SUte,  49  Ala.  344,  where  it  is  held 
that  "a  breaking  may  be  done  by  flre  as  well  aa 
hy  other  moans,  and  the  breaking  is  not  lost  or 
merged  in  the  conaumptlon"  of  the  house  by  the 
Bra. 
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only ;  ^^    if  a  netting  is  removed  from  an 
otherwise  open  window ;  *^    or  if  a  hole  is 

3»1  Hale,  P.  C.  552;  Rex  v.  Haines,  Russ.  & 
R.  451;  Rex  v.  HaU,  Russ.  &  R.  355;  Finch  v. 
Ck)m.,  14  Grat.  (Va.)  643;  Com.  v.  Steward,  7 
Dane's  Abr.  (Mass.)  136,  Beale's  Cas.  786;  State 
V.  Reid,  20  Iowa,  413;  People  v.  Bush,  3  Park. 
Cr.  R.  (N.  Y.)  652;  State  v.  Boon,  13  Ired.  (N.  C.) 
244.  57  Am.  Dec.  555;  State  v.  Fleming,  107  N.  C. 
905;  Dennis  v.  People,  27  Mich.  151;  Frank  v. 
State,  39  Miss.  705.  And  see  Lyons  v.  People, 
68  111.  271;    People  v.  Dupree,^98  Mich.  26. 

In  Timmons  v.  State,  34  Ohio  St.  426,  32  Am. 
Rep.  376,  this  was  held  to  be  a  "breaking,"  within 
the  Ohio  statute  requiring  a  "forcible"  breaking. 

In  the  Virginia  case.  Pinch  v.  Com.,  supra,  It 
was  held  a  sufficient  breaking  where  an  entry 
was  made  through  a  door  which  was  so  closed 
that  it  came  within  the  casing,  and  to  open  which 
some  degree  of  force  was  necessary. 

Pushing  open  a  closed  screen  door  is  a  break- 
ing, though  the  permanent  door  is  open.  State 
V.  Conners,   95   Iowa,   485. 

That  it  is  a  sufficient  breaking  to  push  open 
a  closed  transom,  trapdoor,  or  similar  contriv- 
ance, though  unfastened,  and  held  in  its  place  by 
its  weight  only,  see  Rex  v.  Brown,  2  East,  P.  C. 
487,  2  Leach,  C.  C.  1016.  note;  Rex  v.  Russell, 
1  Mood.  C.  C.  377;  Timmons  v.  State,  34  Ohio  St. 
426.  32  Am.  Rep.  376:  Dennis  v.  People,  27  Mich. 
151 ;  Nash  v.  State,  20  Tex.  App.  384,  54  Am.  Rep. 
529.    Compare  Rex  v.  Lawrence,  4  Car.  &  P.  231. 

««» Com.  V.  Stephenson,  8  Pick.  (Mass.)  354, 
Beale's  Cas.  787. 


dug  under  a  building,  made  of  logs  resting 
on  the  grounil,  and  without  a  floor  other  than 
the  ground.*'  In  nil  of  these  eases  there  is 
a  removing  or  jjuttiug  aside  of  some  part 
of  the  house  intended  as  security  ogaiust  in- 
trusion, and  that  is  snilicient. 

(c)  Brcakinij  Inner  Doora.—The  breaking 
need  not  be  of  an  outer  door  or  window.  If 
a  uiHii  enters  a  house  without  breaking,  and 
«'ht;n  in  the  house  unlocks  or  opens  a  closed 
inner  door  with  felonious  int«nt,and  enter8,ho 
is  just  as  guilty  as  if  lie  had  broken  au  outer 
door.*'^     A  scr^'ant,   though  lawfully    in    a 

4iPreBaley  v.  State,  ill  Ala.  34. 

"1  Hale,  P.  C.  553;  1  Hawk.  P.  C.  c.  38,  5*; 
Rex  V.  Johnson,  2  Eaet,  P.  C.  488.  Beale's  Caa. 
785;  Rollantl  v.  Com..  85  Pa.  St.  66;  State  v.  Wll- 
Bon,  1  N.  J.  Law,  439.  1  Am.  Dec.  216:  People  v. 
Yonng,  66  Cal.  225;  State  v.  Scripture,  42  N.  H. 
485;    Martin  v.  State,  1  Tex.  App.  525. 

In   such  a  case  he  is   guilty  of  breaking  and 
entering  the  house  wltb  Felonious  Intent.     State  ' 
V.  Scripture,  supra;    People  v.  Young,  supra. 

It  matters  not  whether  he  intends  to  commit 
the  felony  in  the  particular  room  Into  which  this 
inner  door  opens,  or  in  some  other  part  of  the 
house.      Rollanil    v.    Com.,   supra. 

As  both  a  breaking  and  entry  are  neceBBary, 
an  entry  without  a   breahing  of  an  outer  door, 
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house,  is  guilty  of  burglary  if,  with  intent 
to  commit  a  felony,  he  breaks  and  enters  the 
chamber  of  his  master  or  mistress,  or  any 
other  room  into  which  he  has  no  right  to 
enter.*^  And,  as  we  have  seen,  a  guest  or 
lodger  in  a  hotel  or  lodging  house,  or  occu- 
pant of  a  flat  in  an  apartment  house,  may  be 
guilty  of  burglary  in  breaking  and  entering 
the  room  or  flat  of  another  guest,  lodger,  or 
tenant.** 

(d)  Constructive  Breaking — (i)  In  Oen- 
eral. — There  need  not  necessarily  be  an  ac- 
tual breaking  in  all  cases  to  constitute  lar- 
cenv.  There  are  circumstances  under  which 
the  law  regards  an  entry  as  a  constriictive 

and  a  breaking  without  an  entry  of  an  inner  door, 
has  been  held  insufficient.  Reg.  v.  Davis,  6  Cox, 
C.  C.  369. 

*8  1  Hale,  P.  C.  553,  554;  Rex  v.  Gray,  1  Strange, 
481,  Beale's  Cas.  784;  Edmond's  Case,  Mutton's 
Rep.  20,  cited  63  Ala.  145,  35  Am.  Rep.  10;  Col- 
bert V.  State,  91  Ga.  705;    Hild  v.  State,  67  Ala.  39. 

It  is  burglary  for  a  servant,  left  in  charge  of  a 
house,  to  break  and  enter,  with  felonious  intent, 
a  closed  room,  into  which  he  has  no  right  to  go 
by  virtue  of  his  employment.  Hild  v.  State,  su- 
pra. 

**  Ante,  §  402b.  As  to  breaking  and  entering 
by  the  landlord  of  a  hotel  into  the  room  of  a 
guest,  see  ante,  §  211. 
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breaking,  when  there  is  no  breaking  at  all  in 
the  popular  sense  of  the  word.*® 

(2)  Entry  by  Artifice  or  Fraud. — If  a 
person  gets  into  a  house  by  some  trick  or 
fraud,  with  intent  to  commit  a  felony  there- 
in, there  is  constructive  breaking,  and  he  is 
guilty  of  burglary.*®  Thus,  there  is  a  con- 
structive breaking  if  a  person  effects  an  en- 
trance by  concealing  himself  in  a  box ;  ^"^  or 
by  preten(Jfe4  hue  and  cry,  or  abuse  of  legal 
process,  for  the  purpose  of  gaining  admis- 
sion.*® .  The  same  is  true  where  a  person,  by 
some  artifice  or  fraud,  as  upon  a  false  pre- 
tense of  business  or  social  intercourse,  pro- 
cures the  door  of  a  house  to  be  opened  by  the 
occupant  or  a  member  of  the  family,  for 
the  purpose  of  entering  and  committing  a 
felonv.  If  he  enters  with  such  intent  im- 
mediately   after  the   door   is  opened,   or  so 


4o  1  Hawk.  P.  C.  c.  38,  §  5;  2  Russ.  Crimes  (9th 
Bd.)  1  et  seq.  And  see  Clarke  v.  Com..  25  Grat. 
(Va.)  908;    State  v.  Henry,  9  Ired.  (N.  C.)  463. 

^oLeMott's  Case,  .1.  Kelyng,  42.  Beale's  Cas. 
783. 

47LeMott'8  Case,  supra;  Nicholls  v.  State,  68 
Wis.   416. 

4Nl  Hale,  P.  C.  552.  553;  1  Hawk.  P.  C.  c.  38, 
§  5 ;    Parr's  Case,  2  Leach,  C.  C.  1064,  note. 
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soon  afterwards  as  not  to  allow  a  reasonable 
time  for  shutting  it  again,  there  is  a  con- 
structive breaking,  and  the  offense  is  bur- 
glary.*® It  is  necessary,  however,  that  the 
entry  be  made  immediately  or  soon  after  the 
door  is  opened.  If  it  is  left  open,  and  the 
entry  is  not  made  until  a  reasonable  time  for 
shutting  it  has  elapsed,  the  doctrine  of  con- 
structive breaking  does  not  apply,  and  the 
entry  is  not  burglary.®^ 

(5)   Entry    by    Intimidation, — ^In    many 
cases  intimidation  is  equivalent    to    actual 

4«JohnBon  v.  Com.,  85  Pa.  St.  54,  27  Am.  Rep. 
622;  State  v.  Johnson,  Phil.  (N.  C.)  186,  93  Am. 
Dec.  587;  State  v.  Mordecal,  68  N.  C.  207;  Clarke 
V.  Com.,  25  Grat.  (Va.)  908;  State  v.  Carter,  1 
Houst  C.  C.  (Del.)  402.  And  see  Ducher  v.  State, 
18  Ohio,  308. 

If  a  person  gains  admittance  on  a  false  pre- 
tense, with  felonious  intent,  and  then  opens  the 
door  and  admits  an  accomplice,  both  are  guilty 
of  burglary.    Com.  v.  Lowrey,  158  Mass.  18. 

50  State  V.  Henry,  9  Ired.  (N.  C.)  463.  In  this 
case  the  occupant  of  a  house  was  decoyed  to  a 
distance  therefrom,  leaving  the  door  unfastened, 
and  his  family  neglected  to  fasten  it  after  his  de- 
parture. Fifteen  minutes  after  his  departure, 
the  party  entered  through  the  open  door.  It  was 
held  that,  because  of  the  delay,  there  was  no 
burglary. 


N 
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force.  It  is  so  in  burglary.  Where,  in  con- 
sequence of  violence  commenced  or  threat- 
ened by  a  man  in  order  to  obtain  entrance  to 
a  house,  the  owner,  either  from  apprehension 
of  the  violence,  or  in  order  to  repel  it,  opens 
the  door,  and  the  man  then  enters  with 
felonious  intent,  there  is  a  constructive  break- 
ing, and  he  is  guilty  of  burglary.®^  To  ob- 
tain entrance  in  this  way  by  threatening  to 
set  fire  to  the  house  would  be  burglary. 

(4)  Opening  of  Door  by  Servant  or  Other 
Inmate, — Another  case  of  constructive  break- 
ing is  where  a  servant  in  a  house,  or  other 
inmate,  opens  a  door  and  lets  in  a  confeder- 
ate for  the  purpose  of  committing  a  felony. 
In  such  a  case  both  are  guilty  of  burglary.*^* 
If  the  servant  has  no  criminal  intent,  but 
opens  the  door  merely  for  the  purpose  of  en- 
trapping one  whom  he  suspects  of  an  intent 
to  commit  burglary,  neither  is  guilty.®' 

51  2  Rubs.  Crimes,  8;  1  Hale,  P.  C.  553;  Rex  v. 
Swallow,  2  Russ.  Crimes,  8;  Clarke  v.  Com.,  25 
Grat.   (Va.)  908. 

62  1  Hale,  P.  C.  553 ;  1  Hawk.  P.  C.  c.  38,  §  14 ; 
CornwaU's  Case,  2  Strange,  881;  Clarke  v.  Com.. 
25  Grat.  (Va.)  908;    State  v.  Rowe,  98  N.  C.  629. 

fi**  See  post.  §  404  g. 
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(5)  Entry  throufjh  Cliimtiey. — It  is  also 
a  constructive  breaking  to  enter  through  a 
chimney,  the  reason  being  that  a  chimney 
is  as  much  shut  as  the  nature  of  the  thing 
will  admit.  It  is  burglary,  therefore,  where 
an  entry  is  effected,  with  felonious  intent,  by 
coming  downi  a  chimney,  and  it  is  immaterial 
whether  the  burglar  succeeds  in  getting  into 
anv  of  the  rooms  or  not.*^* 

(e)  Entry  without  Breakinrj  and  Break- 
ing Out, — In  England,  prior  to  the  statiite  of 
12  Anne,  e.  1,  §  7  (the  date  of  which  was 
1713),  there  was  a  difference  of  opinion 
whether  it  was  burglary  to  enter  a  house 
Avithout  breaking,  and  then  break  out  in 
order  to  escape.  Lord  Bacon  and  some  others 
maintained  that  it  was,  but  the  contrary  was 
asserted  by  Sir  Matthew  Hale,  Lord  Holt, 

54  1  Hale,  P.  C.  552;  1  Hawk.  P.  C.  c.  38.  §4; 
Rex  V.  Brice,  Russ.  &  R.  450:  State  v.  Willis,  7 
Jones  (N.  C.)  190;  Donohoo  v.  State,  36  Ala.  281; 
Olds  V.  State,  97  Ala.  81. 

In  State  v.  Willis,  supra,  it  was  held  in  effect 
that  it  makes  no  difference  how  low  the  chimney 
is;  and  a  conviction  of  burglary  was  sustained 
where  the  entry  was  into  a  log  cabin  through  a 
chimney  which  was  made  of  logs  and  sticks,  and 
which  was  partly  in  decay,  and  not  more  than 
five  and  a  half  feet  high.    Pierson,  C.  J.,  dissented. 
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and  others.**^  Most  of  the  courts  in  this  coun- 
try in  which  the  question  has  arisen  have 
taken  the  latter  view,  and  have  held  that  this 
is  not  burglary  at  common  law.**^  This  is 
clearly  the  correct  view,  for  the  breaking  is 
with  intent  to  escape,  and  not  with  intent  to 
commit  a  felony,  as  the  definition  oi  burglary 
at  common  law  reqiiires. 

Stahites, — The  difference  of  opinion  was 
settled  in  England  by  the  statute  of  Anne, 
above  referred  to,  which  made  it  burglary 
for  a  person  to  enter  without  break- 
ing, with  intent  to  commit  a  felony,  or,  being 
in  the  house,  to  commit  anv  felon v,  and  then 
in  the  nighttime  break  out  of  the  house.  This 
statute  is  not  in  force  in  this  country,^*^  but 
in  some  states  similar  statutes  have  been 
enacted.**® 


88  See  1  Hale,  P.  C.  553,  554;  4  Bl.  Comm.  227; 
Clarke's  Case,  2  East,  P.  C.  490. 

86  Rolland  v.  Com.,  82  Pa.  St.  306,  22  Am.  Rep. 
758;  Brown  v.  State,  55  Ala.  123;  Adkinson  v. 
State,  5  Baxt.  (Tenn.)  569.  And  see  White  v. 
State,  51  Ga.  285;  State  v.  McPherson,  70  N.  C. 
239;    Wine  v.  State,  25  Ohio  St.  69. 

State  v.  Ward,  43  Conn.  489,  and  State  v.  Bee, 
29  S.  C.  81,  are  to  the  contrary. 

87  Rolland  V.  Com.,  supra;    Brown  v.  State,  su- 
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(/)  Entry  by  One  Having  a  Right  to 
Enter, — If  a  person  has  a  right  to  enter  a 
house  or  room,  his  opening  a  door  and  enter- 
ing cannot  constitute  a  breaking,  so  as  to 

pra.    A  contrary  opinion  was  expressed  in  State 
V.  Ward,  supra. 

58  See  Pen.  Code  N.  Y.  §  498. 

In  Rex  V.  Wheeldon,  8  Car.  &  P.  747,  it  was 
held  that,  if  a  person  commits  a  felony  in  a 
house  and  breaks  out  in  the  nighttime,  it  is  bur- 
glary, within  the  statute,  though  he  may  have 
been  lawfully  in  the  house  as  a  lodger. 

It  was  also  held  in  this  case  that  lifting  a  latch 
to  get  out  of  the  house  with  the  stolen  property 
is  a   sufficient   breaking  out. 

See,  also,  as  to  the  sufficiency  of  the  breaking 
out.  Rex  V.  Callan,  Russ.  &  R.  157;  Rex  v.  Brown, 
2  Leach,  C.  C.  1016,  note,  2  East,  P.  C.  487;  Rex 
V.  Lawrence,  4  Car.  &,  P.  231;  Rex  v.  Compton,  7 
Car.  &  P.  139. 

Entry,  without  breaking,  with  intent  to  commit 
a  felony,  and  breaking  out  to  escape,  was  held 
not  to  be  within  a  statute  providing  that  any 
person  who,  after  having  entered  premises  with 
intent  to  commit  a  felony,  "shall  break  such 
premises,"  shall  be  punished  in  the  same  way  as 
if  he  had  broken  into  the  premises  in  the  first 
instance,  as  the  statute  contemplates  a  breaking 
after  entry,  when  the  breaking  is  for  the  purpose 
of  committing  a  felony,  and  not  when  it  is  for 
the  purpose  of  escape  only.  Adkinson  v.  State, 
6  Baxt  (Tenn.)  569. 
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render  him  giiilty  of  a  burglary,  whatever 
may  be  his  intent  in  en  tiering.  For  example, 
a  person  who  occu|)ies  a  room  jointly  with 
another  cannot  commit  burglary  in  opening 
the  door  and  entering,  even  though  he  may 
do  so  with  intent  to  steal  the  other's  prop- 
erty.^^  The  same  is  true  where  a  guest  who 
is  lawfully  in  an  inn  enters  the  barroom 
with  intent  to  steal,  for  he  has  a  right,  as  a 
guest,  to  enter  any  of  the  public  rooms.^® 

A  servant  is  not  guilty  of  burglary  in  en- 
tering a  house  or  room  which  he  has  a  right 
to  enter  by  virtue  of  his  emplo;v^nent,  though 
he  may  enter  with  intent  to  commit  a  fel- 
ony.®* It  is  otherwise,  however,  if  he  has 
no  right  to  enter  the  particular  place,®^  or  at 
the  particular  time.*^^ 

c»  Clarke  v.  Com.,  25  Grat.  (Va.)  908. 

60  State  V.  Moore.  12  N.  H.  42. 

ni  See  Lewder  v.  State,  63  Ala.  143,  35  Am. 
Rep.   9. 

«2  Thus,  in  Hild  v.  State.  67  Ala.  39.  It  was  held 
to  be  burglary  for  an  employe,  who  was  left  in 
charge  of  a  house,  to  break  and  enter  a  room 
which  he  had  no  right  to  enter  by  virtue  of  his 
employment. 

«.T  Thus,  in  Lowder  v.  State.  63  Ala.  143,  35  Am. 
Rep.  9,  it  was  held  that  a  servant  or  office  boy 
of  an  attorney,  intrusted  with  the  key  to  the  of- 
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(g)  Occupant's  Consent  fo  the  Entry. — 
There  can  be  no  breaking,  so  as  to  eonstitnte 
burglary,  if  the  oeen])ant  of  a  house  consents 
to  the  entrv.*^"*  For  this  reason  there  is  no 
breaking,  and  therefore  no  burglary,  where 
the  occui>ant,  or  his  servant  by  his  direction 
or  authority,  or  acting  l)y  direction  of  the 
police,  opens  the  door  for  the  purpose  of  en- 
trapping one  whom  he  suspects  of  an  inten- 
tion to  commit  a  Inirglary.®^  Merely  to  lie 
in  wait  is  not  consent.^"  And  as  we  have 
seen,  there  is  a  breaking, — that  is,  a  con- 
structive breaking, — where  the  occupant  is 
induced  to  open  the  door  by  trick  or  fraud, 
or  by  threat  of  violence,  and  where  the  door 
is  opened  by  a  servant,  and  a  confederate  ad- 
mitted.*^ 

flee,  adjoining  which  the  attorney  slept,  was 
guilty  of  burglary  in  opening  the  door  at  night, 
and  entering,  with  felonious  intent,  if  he  did  not 
sleep  there,  and  was  not  called  there  at  night  by 
his  duties;  but  that  he  was  not  guilty  if  he 
habitually  slept  there. 

«*  See  Turner  v.  State,  24  Tex.  App.  12. 

«'•  Rex  V.  Johnson,  Car.  &  M.  218;  Rex  v.  Egging- 
ton,  2  Leach,  C.  C.  913,  2  East,  P.  C.  666,  Beale's 
Cas.  154;  Reg.  v.  Jones.  Car.  &  M.  611;  Allen 
V.  State.  40  Ala.  334,  91  Am.  Dec.  476. 

••Thompson    v.    State.    18    Ind.    386;     State   v. 
Sneff,  22  Neb.  481. 
.     «TAnte.  §404d  (4). 
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405.  The  Entry. 

(a)  Nrccssit}/  fnr  I'Jnlfi/.  Tn  coii-titntr' 
Inirglarv  it  is  osscMitial  tliat  there  shall  he  an 
entry  as  well  as  a  hreakiii^.  To  hreak  open 
a  door  or  window  with  intent  to  enter  and 
commit  a  felony  is  not  hnrglary,  if  no  entry 
is  in  fact  made,  but  is  merely  an  attempt  to 
commit  hnrglary.^^ 

(6)  Sufficiency  of  Entry. — The  slightest 
entry,  however,  is  sufficient,  if  it  be  with 
felonious  intent.  Tt  need  not  lie  of  the  whole 
bodv,  but  mav  be  of  the  hand,  or  foot,  or  head, 
or  even  a  finger  only.®^     Indeed,  it  need  not 

«M  Hale.  P.  C.  555:  1  Hawk.  P.  C.  o.  38.  §3; 
Rex  V.  Rust,  1  Mood.  C.  C.  183;  State  v.  McCall, 
4  Ala.  643.  39  Am.  Dec.  314;  Anon..  1  Dyer,  99a, 
pi  58,  Beale's  Cas.  781 ;  Reg.  v.  Meal,  3  Cox,  C.  C. 
70;  Rex  v.  Fidler,  Beale's  Cas.  783,  is  therefore  an 
erroneous  decision. 

«»1  Hale.  P.  C.  555;  1  Hawk.  P.  C.  c.  38,  §7; 
Resolution  of  Judges,  And.  114,  Beale's  Cas.  782; 
Rex  v.  Davis.  Russ.  &  R.  499;  Rex  v.  Perkes,  1 
Car.  &  P.  300;  Gibbon's  Case,  Fost.  C.  L.  107, 
2  East,  P.  C.  490;  Rex  v.  Bailey,  Russ.  ft  R. 
341;  Com.  v.  Glover,  111  Mass.  395;  Fisher  v. 
State,  43  Ala.  17;  Franco  v.  State,  42  Tex.  App. 
276;  Nash  v.  State.  20  Tex.  App.  384.  54  Am.  Rep. 
529. 

Under  the  Texas  statute  declaring  the  entry 
into  the  house  of  any  part  of  the  body  sufficient. 
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be  of  any  part  of  the  body,  but  an  entry  may 
be  made  by  an  instrument,  where  the  instru- 
ment is  inserted  for  the  purpose  of  commit- 
ting the  felony,  as  by  a  gun  for  the  purpose 
of  murder,  or  a  hook  for  tlie  pur])ose  of  steal- 
ing, etc.'^  Where  the  accused  broke  the  outtM- 
blinds  of  a  window,  and  inserted  his  hands 
or  an  instrument  for  the  purpose  of  breaking 
the.  sash,  but  was  detected  before  he  made 
an  entry  beyond  the  sash,  it  was  held  that 
there  was  not  a  sufficient  entrv."^      On  the 

which  is  merely  declaratory  of  the  commoii  law, 
it  was  held  that  entrance  of  the  finger  after  rais- 
ing a  window  was  sufficient.  And  the  court  said 
that  this  would  be  a  sufficient  entry  at  common 
law.     Franco  v.  State,  supra. 

70  1  Hale,  P.  C.  555;  1  Hawk.  P.  C.  c.  38,  §7; 
Resolution  of  Judges.  And.  114,  Beale's  Cas.  782; 
Walker  v.  State,  63  Ala.  49,  35  Am.  Rep.  1.  Beale's 
Cas.  794. 

In  Walker  v.  State,  supra,  the  accused,  with 
intent  to  steal  shelled  (orn,  bored  a  hole  through 
the  floor  of  a  cornoi  ib  from  the  outside,  and  thus 
drew  the  corn  into  a  sack  below.  It  was  held  that 
the  entry  of  the  auger  was  sufficient,  and  that  he 
was  guilty  of  burglary. 

To  shoot  from  the  outside  into  a  house,  without 
putting  the  gun  into  the  house,  is  not  burglary. 
Resolution  of  Judges,  supra.  See  1  Hale,  P.  C. 
555. 

71  State  V.  McCall,  4  Ala.  643.  39  Am.  Dec.  314. 
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other  hand,  where  the  accused  broke  a  pane 
of  glass  in  the  sash  of  a  window,  and  intro- 
duced his  hand  for  the  purpose-  of  undoing 
the  latch,  so  as  to  raise  the  window,  the  entry 
was  held  sufficient  though  there  were  inside 
shutters,  and  they  were  not  opened.''^  And 
pushing  up  a  trapdoor  has  been  held  a  suf- 
ficient entry,  though  only  the  hand  entered.'^* 
As  was  stated  in  a  previous  section,  there  is 
a  sufficient  entry  to  constitute  burglary 
where  a  man  comes  partly  down  a  chimney, 
though  he  may  not  be  able  to  get  all  the  way 
down^  and  may  not  succeed  in  getting  into 
any  of  the  rooms.^* 

And  in  Rex  v.  Rust,  1  Mood.  C.  C.  183,  It  was 
held  that  throwing  up  a  window,  and  introducing 
an  instrument  between  the  window  and  an  inside 
shutter,  to  force  open  the  shutter,  was  not  a  suf- 
ficient entry,  unless  the  hand,  or  some  part  of  It, 
was  within  the  window.  See.  also.  Rex  v.  Roberts. 
Car.  C    L.  293,  2  East.  P.  C.  487. 

7-' Rex  V.  Bailey,  Russ.  &  R.  341.  See,  also. 
Franco  v.  State,  42  Tex.  276,  note  69.  supra. 

73  Nash  V.  State,  20  Tex.  App.  384.  54  Am.  Rep. 
529.  These  cases  were  under  a  Texas  statute, 
but  the  statute  was  merely  declaratory  of  the 
common  law.     See  ante,  note  69. 

74  Rex  V.  Brice.  Russ.  &  R.  450;  Donohoo  v. 
State,  36  Ala.  281 ;    Olds  v.  State,  97  Ala.  81. 
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406.  The  Time  of  Breaking  and  Entry. 

The  breaking  and  the  entry,  to  constitute 
burglary  at  common  law,  must  both  be  in 
the  nighttime,  and  this  must  be  proved^® 
But  it  is  not  necessary  that  both  shall  occur 
on  the  same  night.^®  At  common  law  the 
nighttime,  for  the  purpose  of  burglary,  does 
not  begin  until  after,  and  ceases  when,  there 
is  daylight  enough  to  discern  a  man's  coun- 
tenance thereby.^^     In  England  and  in  some 


75  "The  time  must  be  by  night,  and  not  by  day, 
for  in  the  daytime  there  is  no  burglary."  4  Bl. 
Comm.  224;  1  Hale,  P.  C.  549,  550.  And  see 
State  V.  Bancroft,  10  N.  H.  105;  People  v.  Griffin, 
19  Cal.  578;  State  v.  Whit,  4  Jones  (N.  C.)  349; 
State  V.  McKnight,  111  N.  C.  690;  People  v.  Biel- 
(us,  59  Mich.  576;  Adams  v.  State,  31  Ohio  St. 
462;    Com.  v.  Weldon,  4  Leigh  (Va.)  652. 

There  is  no  presumption  that  breaking  and 
entry  were  in  the  nighttime.  State  v.  Whit,  su- 
pra. But  where  the  circumstances  proved  are 
such  that  it  may  be  fairly  inferred  that  they 
were  in  the  nighttime,  the  question  is  for  the 
jury,  and  they  may  so  infer.  People  v.  Dupree, 
98  Mich.  26;    State  v.  Bancroft,  supra. 

7c  A  breaking  on  one  night,  and  an  entry  on 
the  next  or  a  still  later  night,  is  sufficient.  1 
Hale,  P.  C.  551;  Rex  v.  Jordan,  7  Car.  &  P. 
432;  Rex  v.  Smith,  Russ.  &  R.  417.  See,  also, 
Com.  V.  Glover,  111  Mass.  395. 

"1  Hale,  P.  C.  550,  551;    1  Hawk.  P.  C.  c.  38, 
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of  our  states  the  nighttime  is  now  expressly 
defined  by  statute.*^®  In  most  jurisdictions, 
breaking  and  entry  in  the  daytime  is  made 
burglary  by  statute. 

407.  The  Felonious  Intent. 

(a)  hi  General, — Another  essential  ele- 
ment of  burglary  is  a  felonious  intent.  No 
breaking  and  entry,  however  forcible,  will 


§2;  4  Bl.  Comm.  224;  People  v.  Griffin,  19  Cal. 
578;  State  v.  Bancroft,  10  N.  H.  105;  State  v. 
Clark,  42  Vt.  629;  State  v.  Morris,  47  Conn.  179; 
State  V.  McKnight,  111  N.  C.  690. 

Moonlight  or  lamplight  is  not  equivalent  to  day- 
light. "It  will  not  avail  the  prisoner  on  a  charge 
of  burglary  that  there  was  light  enough  from  the 
moon,  street  lights,  and  lights  of  buildings,  aided 
by  newly-fallen  snow,  to  enable  one  person  to 
discern  the  features  of  another.  There  must  have 
been  daylight  enough  for  the  purpose.'*  State 
V.  Morris,  supra;  State  v.  McKnight,  supra.  And 
see  4  Bl.  Comm.  224;  Thomas  v.  State,  5  How. 
(Miss.)  20. 

78  In  England  it  is  provided  that  the  nighttime 
shall  be  deemed  to  commence  at  nine  o'clock  in 
the  evening,  and  to  conclude  at  six  in  the  morning. 
24  &  25  Vict.  c.  96.  §1.  . 

The  Texas  statute  fixes  it  at  from  thirty  min- 
utes after  sunset  to  thirty  minutes  before  sunrise. 
See  Laws  v.  State,  26  Tex.  App.  643. 

In  Minnesota  it  is  from  sunset  to  sunrise.  Pen. 
Code,   §387. 
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amount  to  burglary  at  eounnon  law,  unless 
there  is  a  specific  intent  to  commit  an  act 
that  is  a  felony,  as  murder,  rape,  larceny, 
etc.'*''  Thus,  it  is  not  burglary  if  the  intent 
is  to  persuade  a  woman  to  submit  to  sexual 
intercourse,  and  not  to  have  intercourse  by 
force,  if  necessary,  for  intercourse  with  the 
woman's  consent  is  not  rape,  nor  a  felony.®^ 
The  same  is  true  where  the  intent  is  to  merely 
beat  or  tar  and  feather  the  occupant,^^  or  to 
take  property  under  such  circmnstances  that 
the  taking  will  not  constitute  robbery  or  lar- 
ceny.*''^    And  for  tlie  same  reason  a  person 

'0  1  Hale,  P.  C.  559;  1  Hawk.  P.  C.  c.  38,  §18; 
Dobb's  Case,  2  East,  P.  C.  513,  Beale's  Cas.  181; 
Rex  V.  Knight.  2  East.  P.  C.  510;  State  v.  Shores, 
31  W.  Va.  491;  Price  v.  People.  109  lU.  109;  Port- 
wood  V.  State,  29  Tex.  47,  94  Am.  Deo.  258;  Ash- 
ford  V.  State,  36  Nob.  38. 

««•  See  Harvey  v.   State,  53  Ark.  425. 

••i  1  Hawk.  P.  C.  c.  38,  §  18.  Cutting  off  a  man's 
ear  is  not  mayhem  at  common  lAw,  and  to  break 
and  enter  a  house  with  intent  to  do  so  is  not  bur- 
glary. See  Com.  v.  Newell,  7  Mass.  245.  where  it 
was  held  that  a  breaking  and  entry  with  such  an 
intent  was  not  burglary,  though  a  statute  made  it 
mayhem  to  cut  off  a  man's  ear.  as  the  statute  did 
not  make  it  a  felony. 

«2  Thus,  it  is  not  burglary  to  break  and 
enter   with   intent  to   take   property  that   is   not 
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is  not  guilty  if  he  enters  with  a  burglar 
merely  as  a  detective  for  the  purpose  of  fas- 
tening the  guilt  on  his  associate.****  The  in- 
tent may  be  to  conunit  a  statutory  felony.^^ 

(6)  Intent    must    Accompany    Both    the 
Breaking  and  the  Entry. — Both  the  breaking 

the  subject  of  larceny.  State  v.  Lymiis,  26  Ohio 
St.  400. 

The  same  is  true  where  the  intent  is  to  take 
property,  not  animo  furandi,  but  under  a  bona 
llde  claim  of  right  or  merely  to  use  and  then 
return  it.  State  v.  Shores,  31  W.  Va.  491;  State 
V.  Ryan,  12  Nev.  401,  28  Am.  Rep.  802. 

As  every  larceny  was  a  felony  at  common  law. 
it  was  enough  at  common  law,  and  is  still  so  in 
some  jurisdictions,  to  show  an  intent  to  commit 
any  larceny;  but  where  larceny  is  divided  into 
grand  and  petit,  and  petit  larceny  is  reduced  to  a 
misdemeanor  (ante,  §336),  breaking  and  entry 
with  intent  to  commit  that  crime  is  not  burglary. 
Harvick  v.  State,  49  Ark.  514;  People  v.  Murray, 
8  Cal.  520;    Wood  v.  State.  18  Fla.  967, 

A  breaking  and  entry  with  intent  to  commit  lar- 
ceny is  none  the  less  burglary  because  there  is 
not  enough  in  the  house  to  make  the  taking  grand 
larceny,  if  the  burglar  does  not  know  this,  for. 
as  we  shall  see,  the  intended  felony  need  not  bo 
consummated.  Harvick  v.  State,  49  Ark.  514.  An«I 
see  State  v.  Beal,  37  Ohio  St.  108. 

^^'  Price  v.  People,  109  lU.  109.  See,  also,  Rex 
v.  Dannelly,  Russ.  &  R.  310,  2  Marsh.  571. 

Ml  Hawk.  P.  C.  c.  38,' §19;  Dobb's  Case.  2 
East.  P.  C.  513.  Beales  Cas.  181. 
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and  the  entry  must  be  with  felonious  intent. 
A  breaking  with  felonious  intent,  followed  by 
an  entry  without  such  an  intent,  or  a  break- 
ing without,  followed  by  an  entry  with,  such 
an  intent,  is  not  burglary. ^^  If  a  man  breaks 
the  window  of  a  house,  or  lifts  a  transom  or 
trapdoor,  and  his  hand  or  head  enters,  though 
the  entry  may  be  merely  for  the  purpose  of 
cflFecting  a  further  entrance,  as  by  undoing 
a  fastening,  he  is  guilty  of  burglary  pro- 
vided the  ultimate  object  is  to  commit  a  fel- 
ony in  the  house.  In  other  words,  the  entry 
in  such  a  case  need  not  be  for  the  immediate 
purpose  of  committing  the  intended  fel- 
ony.®*  It  is  otherwise  when  the  entry  is  by 
an  instrument.  As  we  have  already  seen,  if 
a  man  breaks  a  window  and  inserts  an  instru- 

•5  State  V.  Moore,  12  N.  H.  42;  Colbert  v.  State. 
91  Ga.  705. 

To  break  and  enter  a  house  without  any  felo- 
nious Intent,  and  to  form  and  carry  out  such  an 
Intent  after  the  entry,  Is  not  burglary.  Colbert  v. 
State,  supra;    State  v.  Moore,  supra. 

s«Rex  V.  Perkes,  1  Car.  &  P.  300;  Reg.  v. 
O'Brien.  4  Cox,  C.  C.  398;  Com.  v.  Glover,  111 
Mass.  395;  Nash  v.  State,  20  Tex.  App.  384,  54 
Am.  Rep.  529;  Franco  v.  State,  42  Tex.  276.  And 
see  the  dictum  in  Walker  v.  State,  63  Ala.  49. 
35  Am.  Rep.  1,  Beale's  Cas.  794. 
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mt;iit  for  tlie  puriwse  of  committing  a  fel- 
oii\-,  lis  ii  giiii  to  coiiuuit  murder,  or  a  hook 
to  ooiiuiiit  larwny,  tliert!  is  a  suHicieiit  entry 
to  foiistitiite  Ijiirglary."'  If  an  instrument  is 
insortL'd,  liowcvcr,  not  for  the  purpose  of 
coiiimittiiijj;  thc'  intended  fcionv,  but  for  the 
puri>03e  of  procuring  adiiiissioii  to  the  house, 
aa  by  undoing  a  bolt  or  renioviug  an  iuuer 
sliiittcr,  and  no  part  of  tlie  body  enters,  there 
is  not  a  snfficient  entry.** 

(c)  Intent  may  be  Infi-n-cd  from  the  Cir- 
citmslaiiccs. — The  intent  must  always  be 
proved,  so  as  to  show  thiit  it  was  felonious, 
but   it  Jiiay   Ik;   inferred   from   the   circum- 

"Ante,  S405b. 

"8  Rex  V.  Roberts,  Car.  Crim.  Law.  293,  2  East 
P.  C.  487;  Hughes'  Case,  1  Leach,  C.  C.  406; 
Walker  V.  State,  63  Ala.  49.  35  Am.  Rep.  1,  Beale'a 
Cae.  794.  And  see  Reg.  v.  O'Brien,  4  Cox,  C.  C. 
398. 

Thus,  in  Hughes'  Case,  supra,  it  was  held  not 
to  be  burglary  merely  to  bore  a  hole  for  the  pur- 
pose ot  opening  a  bolt,  though  the  auger  pene- 
trated to  the  inside  ot  the  door. 

In  Walker  v.  Stale,  supra,  it  was  said:  "When 
one  Insti-umeiit  Is  employed  to  break,  and  is  with- 
out capacity  to  aid  otherwise  than  by  opening  a 
way  of  entry,  and  another  instrument  must  be 
used,  or  the  instrument  used  in  the  breaking  must 
be  used  In  some  other  way  or  manner  to  conanm- 
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Stances.®^  An  intent  to  commit  a  felony  at 
the  time  of  the  l)reaking  and  entrv  may  very 
clearly  be  inferred  from  its  aetnal  commis- 
sion after  the  entrv.^^  It  mav  also  be  in- 
ferred  from  the  conduct  of  the  party  accused, 
though  no  felony  is  committed,  and  in  such 
a  case  the  manner  in  which  the  entry  was 
effected  is  of  weight.  Thus,  where  a  man 
entered  the  room  of  a  sleeping  girl  at  night, 
l)y  raising  the  window,  and  laid  his  hand 
\i\x>n  her  person,  and  upon  her  screaming, 
left  hurriedly  through  the  window,  without 
any  explanation,  it  was  held  that  an  intent 
to  conmiit  rape  might  Ix?  inferre<l."^  So 
where  a  man  at  midnight  broke  and  entered 
a  house  in  which  there  were  valuables,  and 

mate  the  criminal  intent,  the  intrusion  of  the 
instrument  is  not  of  itself  an  entry.  But  when, 
as  in  this  case,  the  instrument  is  employed  not 
only  to  break,  but  to  effect  the  only  entry  con- 
templated and  necessary  to  the  consummation  of 
the  criminal  intent,  the  offense  is  complete." 

'^•See  People  v.  Marks.  4  Park.  Cr.  R.  (N.  Y.) 
153;  Franco  v.  State.  42  Tex.  276;  Steadman  v. 
SUte,  81  Ga.  736;  State  v.  McDaniel,  1  VVlnst. 
(N.  C.)   249. 

»o  State  V.  Moore,  12  N.  H.  42;    Com.  v.  Hope. 

22  Pick.    (Mass.)   1. 

»i  State  V.  Boon,  13  Ired.  (N.  C.)  244.  57  Am.  Dec. 
555. 
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no  other  motive  appeared,  it  was  held  that 
an  intent  to  steal  might  be  inferred.'^ 

408.  Commission  of  Intended  Felony. 

The  breaking  and  entry  with  intent  to  com- 
mit a  felony  makes  the  crime  of  burglary, 
and  it  is  not  at  all  necessary  that  the  intent 
shall  be  executed  after  the  entry.'^  It  follows 
that  one  who  breaks  and  enters  a  house  with 
felonious  intent  is  none  the  less  guilty  of 
burglary  because  he  abandons  such  intent 
after  the  entry,  either  from  fear  or  from  re- 
pentance,^* or  because  he  is  imable  to  execute 
it  by  reason  of  resistance  or  other  circum- 
stances bevond  his  control.®^ 

409.  Statutes  Relating  to  Burglary. 

In  most  jurisdictions,  perhaps  in  all,  stat- 
utes have  been  enacted  for  the  purpose  of 
extending  the  common  law.     Some  of  them 

92  Steadman  v.  State,  81  Ga.  736.  And  see  People 
V.  Soto,  53  Cal.  415;  Alexander  v.  State,  31  Tex. 
Cr.  R.  359. 

03  3  Inst.  63;  1  Hale,  P.  C.  561,  562;  Wilson  v. 
State,  24  Conn.  57;  Olive  v.  Com.,  5  Bush  (Ky.) 
376;    State  v.  McDaniel,  1  Winst.  (N.  C.)  249. 

04  State  V.  Boon,  13  Ired.  (N.  C.)  244.  57  Am. 
Dec.  555. 

9s  As,  for  example,  because  of  resistance  by  a 
woman  whom  he  intends  to  rape,  or  because  of 
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have  made  it  burglary  to  break  and  enter 
premises  that  were  not  the  subject  of  bur- 
i^lary  at  common  law,  as  shops,  stores,  ware- 
Iionses,  etc.  At  common  law,  as  we  have 
seen  the  breaking  and  entry  must  bo  in  the 
nighttime.  Some  of  the  statutes,  however, 
make  it  burglary  to  break  and  enter  in  the 
daytime.  The  statutes  are  to  be  construed 
in  the  light  of  the  common  law,  and,  unless 
a  contrary  intention  appears,  the  terms  used, 
such  as  '*break,"  "enter,"  "dwelling  house," 
etc.,  are  to  be  taken  in  the  sense  in  which 
they  are  understood  at  common  law.®®  Some 
statutes  dispense  alt<)gether  with  the  neces- 
sity for  a  breaking,  and  make  it  burglary  to 
enter  without  breaking,  if  the  entry  is  with 
felonious  intent.®'  Other  statutory  charges 
have  been  mentioned  in  previous  sections. 

Degrees  of  Burglary. — In  a    few    states, 
l)urglai*y,  like  homicide,  has  been  divided  into 

the  absence  of  property  which  he  Intends  to  steal. 
State  V.  McDanlel,  1  Winst.  (N.  C.)  249;  Harvick 
V.  State.  49  Ark.  514;  State  v.  Beal.  37  Ohio  St. 
108. 

^•«Reg.  V.  Wenmouth,  8  Cox,  C.  C.  348;  Pitcher 
V.  People.  16  Mich.  142;  Finch  v.  Com.,  14  Grat. 
(Va.)  643;  Ex  parte  Vincent.  26  Ala.  145,  62  Am. 
Dec.  714;    NichoUs  v.  State,  68  Wis.  416;    Quinn 
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degrees,  according  to  the  character  of  the 
premises,  the  time  the  offense  is  committed, 
or  other  circumstances.^* 

II.  ARSON. 
410.  Definition  and   Elements. — Arson   is  one  of 


the  common-law  felonies.  It  is  the  willful  and 
malicious  burning  of  the  dwelling  house  of  an- 
other, either  by  night  or  by  day.»<*  To  constitute 
the  offense,  four  things  are  essential  at  common 

law: 

1.  The   building   burned    must   be   a   dwelling 

house,  as  in  burglary.  But  the  term 
"dwelling  house"  includes  outhouses  with- 
in the  curtilage  or  common  inclosure. 

2.  The  house  must  be  that  of  another.     But 

occupancy,   not  ownership,   is  the  test. 

3.  There  must  be  an  actual  burning  of  some 

part  of  the  house,  and  not  merely  a 
scorching.  But  the  slightest  burning  is 
sufficient. 

4.  The  burning  must  be  willful  and  malicious. 

This  definition  and  analysis  is  of  arson  at 
common  law.     As  we  shall  presently  see,  the 


V.  People,  71  N,  Y.  561,  Beale's  Cas.  789;  Sims 
V.  State.  136  Inrl  358;  Schwabarher  v.  People. 
165   in.   618. 

«7  See  Nicholls  v.  State,  68  Wis.  416;  Rolland  v. 
Com..  85  Pa.  St.  66:    People  v.  Barry,  94  Cal.  481. 

J>>*  See  Pen.  Code  N.  Y.  §  406  et  seq.;  Pen.  Code 
Minn.  §  383  et  seq. 

»>»1  Hawk.  P.  C.  c.  18,  §§  1,  2,  Beale's  Cas.  797: 
4  Bl.  Comm.  220;    Mary  v.  State,  24  Ark.  44,  81 


OFFENSES  AGAINST  HABITATION      969 

offense  has  been  extended  by  statute  in  most 
jurisdictions  so  as  to  include  the  burning  of 
other  buildings  than  dwelling  houses,  as 
shops,  warehouses,  unoccupied  houses,  etc., 
and  also  to  include,  under  some  circum- 
stances, the  1)U ruing  of  one's  own  house.^®^ 

411.  Character  of  the  Premises. 

(a)  In  General. — Arson,  like  burglary,  i^ 
at  common  law  an  offense  against  the  habita- 
tion of  individuals,  and  not  merely  an  offeyise 
against  the  property  as  such.  The  common- 
law  definition  is  the  willful  and  malicious 
burning  of  the  "house"  of  another,  but  this 
means  the  dwelling  house  of  another.  At 
common  law,  therefore,  it  is  not  arson  at  all 
to  burn  shops,  stores,  warehouses,  and  the 
like,  unless  they  are  also  occupied  in  part  as 
a  residence,  but  the  premises  must  be  a  dwell- 
ing house.^^^      If  a  shop  or  store,  however, 

Am.  Dec.  60;  State  v.  McOowan,  20  Conn.  245, 
-.2  Am.  Dec.  336;  Shepherd  v.  People,  19  N.  Y. 
537. 

100  Post,   §416. 

101 1  Hawk.  P.  C.  c.  18,  §  2.  Beale's  Cas.  797. 
And  see  State  v.  McGowan,  20  Conn.  245,  52  Am. 
Dec.  336;  McLane  v.  State,  4  Ga.  335;  Snyder 
V.  People,  26  Mich.  106,  12  Am.  Rep.  302;  StaUings 
V.  State,  47  Oa.  572;    State  v.  Williams,  90  N.  C. 
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is  also  occupied  as  a  dwelling,  it  is  within  the 
definition  of  arsou.^^^  What  has  been  said, 
in  treating  of  burglary,  as  to  what  constitutes 
a  dwelling  house,  is  equally  applicable  to 
arson,  for  any  building  that  is  the  subject  ot 
burglary  at  common  law  is  also  the  subject 
of  arson.^^**  That  a  jail  is  a  dwelling  house 
within  the  definition  of  arson  has  been  hebl 
in  a  number  of  cases  J  ^"^ 

(6)  Outhouses  ivithin  the  Curtilage. — As 
in  burglary,  so  in  tlu^  definition  of  arson,  the 
**house"  or  *^dwelling  house"  includes  and 
protects  all  outhouses,  as  the  barn,  stable, 
kitchen,  smokehouse,  etc.,  which  are  within 
the  curtilage  or  conmion  inclosure,  and  which 
are  commonly  used  in  connection  with  the 
dwelling  proper.^ ^*    But  outhouses  which  arc 


724,  47  Am.  Rep.  541;  Com.  v.  Posey,  4  CaU.  (Va.) 
109,  2  Am.  Dec.  560. 

H'^McLane  v.  State,  4  Ga.  335;  State  v.  Wil- 
liams, 90  N.  C.  724,  47  Am.  Rep.  541 ;  State  v.  Out- 
law, 72  N.  C.  698;  State  v.  Jones.  106  Mo.  302; 
State  V.  Kroscher,  24  Wis.  64. 

103  Ante,   §  401. 

^f^*  People  V.  Van  Blarcum,  2  Johns.  (N.  Y.) 
105;  People  v.  Cotteral,  18  Johns.  (N.  Y.)  115; 
Com.  V.  Posey,  4  Call  (Va.)  109,  2  Am.  Dec.  560. 

lor.  1  Hale,  P.  C.  570;  4  Bl.  Comm.  221;  Anon.. 
Year    Book    11    Hen.    VII.    1,    Beale's    Cas.    597; 
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not  within  the  curtilage  or  common  inclosure 
are  not  the  subject  of  arson  at  common  law.^^'^ 
What  has  been  said  on  this  point  in  treating 
of  burglary  is  equally  applicable  her^.^^' 

412.  Occupancy  of  the  Premises. 

To  constitute  a  dwelling  house,  within  the 
definition  of  arson,  the  house  must  not  be 
merely  intended  for  use  as  a  residence  and 
fitted  for  such  use,  but  it  must  be  occupied 
as  a  dwelling,  for,  as  has  been  stated,  the  of- 
fense is  against  the  security  of  the  habitation, 
and  not  against  the  house,  considered  merely 
as  property.  It  is  not  arson  at  common  law. 
therefore,  to  burn  a  building  which  is  only 
partly  completed,  and  not  yet  occupied,  or 
even  a  building  which  is  completed,  and  even 
furnished  and  suitable  for  present  use  as  a 
dwelling,  but  which  is  not  yet  occupied.' ^^ 

People  v.  Taylor.  2  Mich.  250;  Hooker  v.  Com.. 
13  Grat.  (Va.)  763;  Com.  v.  Barney,  10  Cush. 
(Mass.)  480;  CurkendaU  v.  People,  36  Mich.  309; 
State  V.  Warren,  33  Me.  30. 

106  CurkendaU  v.  People,  36  Mich.  309. 

i«7Ante,  §401b. 

losElsmore  v.  Inhabitants,  etc.,  8  Barn.  &  C. 
461;  Reg.  v.  Allison.  1  Cox,  C.  C.  24;  State  v. 
McGowan,  20  Conn.  245,  52  Am.  Dee.  336;  Com. 
V.  Francis.  Thatch.  C.  C.  (Mass.)  240;  Dick  v. 
State,  53  Miss.  384;    Stallings  v.  State,  47  Ga.  572. 
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A  dwelling  house  which  is  occupied,  but  from 
which  the  occupant  is  temporarily  absent,  is 
the  subject  of  arson. ^^®  It  is  otherwise,  how- 
ever, if  there  is  no  present  intention  to  re- 
turn.''^ What  has  been  said  on  this  point 
in  dealing  with  burglary  is  equally  applicable 

to  arson.^'^ 

» 
413.  Ownership  of  the  Premises. 

(a)  In   General. — To  constitute  arstm   at 

common  law,  the  house  must  be  the  dwelling 

house  of  some  other  j)erson  than  the  offender. 

One  who  for  anv  reason  sets  fire  to  his  o\\x\ 

dwelling  house  is  not  guilty  of  this  crime.^^" 

And  it  makes  no  difference  that  the  house  of 


100  State  V.  McGowan.  20  Conn.  245,  52  Am.  Dec. 
336;  State  v.  Warren,  33  Me.  30;  Johnson  v. 
State,  48  Ga.  116. 

110  Hooker  v.  Com.,  13  Grat.  (Va.)  763;  State  v. 
Clark,  7  Jones  (N.  C.)  167. 

111  Ante,  §402. 

112  4  Bl.  Comm.  221;  Holme's  Case.  Cro.  Car. 
376,  W.  Jones,  351,  Beale's  Cas.  797;  Isaac's  Case. 
2  East,  P.  C.  1031,  Beale's  Cas.  799;  Rex  v.  Spald- 
ing, 2  East,  P.  C.  1025,  1  Leach,  C.  C.  218;  Rex 
V.  Proberts,  2  East.  P.  C.  1030;  State  v.  Hurd,  51 
N.  H.  176;  State  v.  Haynes.  66  Me.  307.  22  Am. 
Rep.  569;  State  v.  Keena,  63  Conn.  329;  State  v. 
Sarvis  (S.  C.)  24  S.  E.  53;  People  v.  DeWinton. 
113  Cal.  403;  post,  §413c.  note  119,  and  cases 
there  cited. 
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another  is  eiulaiigered  by  the  fire,  nor  even 
that  there  is  an  intent  to  burn  the  adjoining 
house  of  another,  if  it  is  not  in  fact 
burned.^ ^^  It  is  not  arson  at  common  law  for 
a  man  to  burn  his  own  liouse,  occupied  by 
him,  for  the  purpose  of  defrauding  an  in- 
surance company.^'*  On  this  ])rinciple,  one 
who  burns  the  house  of  another  at  liis  reipiest 
or  instigation  is  not  guilty  of  arson.^^*'*  If 
a  man  sets  lire  to  his  own  house,  and  burns 
adjoining  houses' of  others,  he  is  guilty  of 
arson.' ^^ 

(&)  Husband  and  Wife, — Since,  at  com- 
mon law,  husband  and  wife  are  regarded  as 
<»ne  person,  the  wife  cannot  be  guilty  of  arson 
in  burning  the  husband's  house;  and  it  can 
make  no  difference  that  she  is  at  the  time 


11^4  Bl.  Comm.  221;  Holme's  Case,  Cro.  Car. 
376,  W.  Jones,  351.  Beale's  Cas.  797;  Isaac's  Case, 
2  East,  P.  C.  1031,  Beale's  Cas.  799;  People  v. 
DeWinton,   113  Cal.  403. 

11*  Isaac's  Case.  2  East,  P.  C.  1031,  Beale's  Cas. 
799;  State  v.  Sarvis  (S.  C.)  24  S.  B.  53;  State  v. 
Haynes,  66  Me.  307,  22  Am.  Rep.  569. 

upstate  V.  Haynes.  supra;  Roberts  v.  State,  7 
Coldw.    (Tenn.)   359. 

119  4  Bl.  Comm.  221;  Isaac's  Case,  2  East,  P.  C. 
1031.  Beale's  Cas.  799;    post,  §415. 
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living  apart  from  him.^*"  So,  also,  a  liusbaud 
is  not  guilty  of  arson  in  burning  a  dwelling 
house  occupied  by  himself  and  his  wife, 
jointly,  though  it  may  be  her  property;  and 
this  rule  is  not  affected  bv  the  married  wo- 
man's  acts  in  the  different  jurisdictions  giv- 
ing tlie  wife  the  property  owned  or  acquired 
l)y  her,  fr(»e  from  the  control  of  the  hus- 
l)and.^^8 

(c)  Occupancy,  not  Title,  Is  the  Test. — 
Since  arson  is  an  offense  against  the  security 
(»f  the  habitation,  and  not  against  the  house 
as  proj)erty,  when  it  is  said  that  the  house 
must  be  that  of  another,  it  is  meant  that  it 
must  Ik;  occupied  by  another.  A  man  does 
not  commit  arson  by  burning  a  house  occupied 
by  himself,  thongh  it  may  be  owned  by  an- 
other.^ ^^    On  the  other  hand,  the  legal  o\vner 


»iT  March's  Case.  1  Mood.  C.  C.  182. 

ii**  Snyder  v.  People,  ^6  Mich.  106.  12  Am.  Rep. 
302. 

n;»  Holme's  Case,  Cro.  Car.  376.  W.  Jones,  351, 
r^oales  Cas.  797;  Breeme's  Case.  2  East.  P.  C. 
102G;  State  V.  Keeiia.  63  Conn.  329;  State  v.  Lyon, 
12  Conn.  487:  State  v.  Fish.  27  N.  J.  Law,  323; 
Sullivan  v.  State,  5  Stew.  &  P.  (Ala.)  175;  State 
V.  Sandy,  3  Ired.  (N.  C.)  570;  ante.  §413a.  note 
112,  and  cases  there  cited. 

It  is  not  arson  foi*  a  mortgagor  of  a  house  to 
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of  a  house  may  be  guilty  of  arson  if  he  burns 
it  while  it  is  occupied  by  a  lessee. ^^^  If  the 
house  is  occupied  by  husband  and  wife,  the 
law  regards  the  husband  as  occupant,  and  the 
offense  is  against  him,  though  the  property 
may  belong  to  the  wife.^^^  A  jail,  in  which 
the  jailer  and  his  family  reside,  is  his  dwel- 
ling house,  and  the  subject  of  arson.^^^ 
414.  The  Burning. 

The  burning  necessary  to  constitute  arson 
at  common  law  must  be  an  actual  burning 
of  some  part  of  the  house.  An  attempt  to 
bum  by  actually  setting  a  fire  is  not  enough, 

bum  it  while  in  possession.  Spalding's  Case,  2 
East.  P.  C.  1025,  1  Leach,  C.  C.  218. 

120  4  Bl.  Comm.  221;  State  v.  Toole,  29  Conn. 
342.  76  Am.  Dec.  602;  Erskine  v.  Com.,  8  Grat. 
(Va.)  624;  SulUvan  v.  State,  5  Stew.  &  P.  (Ala.) 
175;  Snyder  v.  People,  26  Mich.  106.  12  Am.  Rep. 
303. 

The  interest  or  title  of  the  occupant  is  alto- 
?cvther  immaterial.  People  v.  Van  Blarcum,  2 
Johns.    (N.   Y.)    105. 

The  offense  may  be  committed  against  one 
whose  occupancy  is  wrongful.  Rex  v.  Wallis,  1 
Mood.  C.  C.  344. 

i-'i  Rex  V.  French.  Russ.  &  R.  491;  Rex  v.  Wil- 
ford,  Russ.  &  R.  517. 

J2-'  People  V.  Van  Blarcum.  5  Johns.  (N.  Y.)  105; 
Stevens  v.  Com.,  4  Leigh   (Va.)   683. 
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if  no  part  of  the  house  is  burned.  Neither 
a  blackening  of  the  wood  by  smoke  nor  a 
mere  scorching  of  the  wood  will  suffice,  but 
some  part  of  the  fiber  of  the  wood  must  be 
consumed.^-**  For  this  reason,  the  words  ''in- 
cendit  et  combussit"  were  necessary,  in  the 
(lays  of  law  Latin,  in  all  indictments  for  ar- 
son, and  the  word  "burn"  is  essential  now. 
It  is  not  necessary  that  any  part  of  the  house 
shall  be  wholly  consmned,  or  that  the  fire 
shall  have  any  continuance.  Tf  there  is  the 
slightest  burning  of  any  part  of  the  house, 
the  oifense  is  complete,  though  the  lire  may 
l>e  put  out,  or  may  go  out  of  itself.^ ^^  There 
lieed  not  even  be  a  blaze,  but  mere  charring  is 
sufficient.^^^ 

1^34  Bl.  Comm.  222;  Reg.  v.  Russen,  Car.  &  M. 
541;  Mary  v.  State,  24  Ark.  44,  81  Am.  Dec.  60: 
Howel  V.  Com.,  5  Grat.  (Va.)  664;  Cochrane  v. 
State,  6  M(l.  404;  State  v.  Han,  93  N.  C.  571; 
People  V.  Haggerty,  46  Cal.  354;  Woolsey  v.  State. 
30  Tex.  App.  346.  Compare  Com.  v.  Tucker,  110 
Mass.  403,  Beale's  Cas.  800. 

i-**4  Bl.  Comm.  222;  Mary  v.  State,  24  Ark. 
44,  81  Am.  Dec.  60;  Com.  v.  Tucker,  110  Mass. 
403,  Beale's  Cas.  800. 

125  Reg.  V.  Parker,  9  Car.  &  P.  45;  Reg.  v. 
Russell,  Car.  &  M.  541.  And  see  Graham  v.  State. 
40  Ala.  659;    State  v.  Sandy,  3  Ired.  (N.  C.)  570; 
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415.  Intent— Malice. 

All  the  definitions  of  arson  at  common  law 
require  that  the  burning  shall  be  both  willful 
und  malicious;"*  but  there  has  been  some 
difference  of  opinion  as  to  what  13  necessary 
to  constitute  malice  within  the  meaning  of 
the  definitions,  and  the  cases  on  the  subject 
cannot  all  be  reconciled.  It  would  seem 
clear  that  a  burning  arising  from  negligence 
and  mischance  cannot,  under  any  circum- 
stances, be  regarded  as  willful  and  malicious, 
and  so  it  has  generally  been  held.'*'  And  by 
the  better  opinion,  where  the  burning  is  the 
result  of  negligence  or  mischance,  the  fact 
that  the  accused,  when  he  caused  the  fire,  waa 
engaged  in  the  commission  of  some  other  of- 
fense, even  a  felony,  cannot  render  him  guilty 

LsTy  V.  People,  80  N.  Y.  327;  Woolaey  v.  State, 
30  Tex.  App.  346;  People  v.  Haggerty,  46  Cal. 
3S41  State  v.  Denin,  32  Vt.  158;  State  v.  Hall,  93 
N.  C.  B71. 

i!"3  Inst.  66.  67;  4  Bl.  Comtn.  222;  1  Hale.  P.  C. 
a66.  569;  Reg.  v.  Faulkner,  13  Cox,  C.  C.  550, 
Ir  11  C.  L.  13,  Beale'B  Cas.  213;  Jenkina  v.  State, 
53  Ga.  33.  21  Am.  Rep.  255;  Heard  v.  State,  81 
Ala.  65:  Kelleobeck  v.  State,  10  Md.  431,  69  Am. 
Dec.  166;    McDonald  v.  People,  47  III.  533. 

>"4  Bl.  Comm.  222;  1  Hale,  P.  C.  569;  Reg.  v. 
Faulkner,  eupra. 


of  arson.^**  But,  on  the  principle  that  a  man 
is  preeumed  to  have  intended  the  nHtnral  and 
probable  consequences  of  his  vohmtarj  acts, 
if  a  man  does  an  milavvful  act,  the  natural 
tendency  of  which  is  to  set  fire  to  and  bum  a 
house,  and  such  a  consequence  follows,  the 
burning  is  to  be  regarded  as  intentional  and 
malicious.'**     Thus,  if  one  sets  fire  to  his 

ii>  In  Reg.  T.  Faulkner,  supra,  which  Is  a.  leading 
caee  on  this  point,  the  defendant  was  Indicted  for 
the  mallclouH  burning  of  a  ship, — a  statutory  ar- 
son. It  appeared  that  he  was  a  seaman  on  board 
the  vessel,  and  went  Into  the  hold  for  the  purpose 
of  stealing  rum  which  was  stored  there.  He 
tapped  a  barrel,  and  the  rum  caught  Ore  from  a 
lighted  match  which  he  held,  and.  the  ship  was 
burned.  The  trial  Judge  instructed  the  Jury  to 
convict  on  the  simple  ground  that  the  tiring  of 
the  ship,  though  accidental,  was  caused  by  an  act 
(tone  In  the  commlsBlon  of  a  felony. — larceny  of 
the  rum, — and  did  not  leave  to  the  Jury  any 
question  as  to  whether  the  (Irlng  was  a  natural 
consequence  of  hU  unlawnil  act.  so  that  be  could, 
for  that  reason,  be  presumed  to  have  intended  It. 
The  court  for  crown  cases  reserved  quashed  the 
conviction  on  the  ground  that  the  mere  fact  that 
the  defendant  was  engaged  In  the  commission  of 
a  felony  did  not  make  the  unintentional  flrlng  of 
the  ship  malicious.  According  to  this  case,  and 
others  to  the  same  effect,  to  constitute  a  malicious 
burning,  It  must  be  Intentional. 

""See  Reg.  v.  Faulkner,  supra;  Reg.  v.  Lyons, 
8  Cka,  C.  C.  84. 
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<i\\-n  house,  which  is  not  arson  nor  a  crime  at 
common  law,'""  and  hnrns  an  adjoining 
house  of  another,  the  burning  i»£  the  latter  is 
malicious,  and  constitutes  ai-son.'^^'  ^ 

In  reason  and  on  principle,  if  a  man  will- 
fully and  intentionally  seta  iirc  to  and  burns 
a  house,  withont  justification  or  excuse,  his 
iict  is  malicious,  and  he  is  none  the  leas  guilty 
of  arson  because  he  dor^  not  intend  to  con- 
sume the  house,  hut  is  influenced  by  other 
motives.  Therefore,  it  would  seem  that,  if  a 
jirisoiier  sets  fire  to  and  bums  any  part  of 
a  jail,  he  is  guilty  of  arson,  though  his  in- 
tention may  be,  not  to  consume  the  jail,  but 
merely  to  elFect  an  eseape.'^^ 

■  '"Ante.  M  413  a.  413  c. 

ir.i  Isaac's  CaBe,  2  East.  P.  C.  1031,  Beale'a  Cas. 
739.  And  see  State  v.  Toole,  29  Conn.  342.  76  Am. 
Dec.  802;  Woodford  v.  People,  62  N.  Y.  117,  20 
Am.  Rep.  464:  McEtonald  v.  People,  47  III.  &33; 
Lacy  V.  State,  16  Wis.  13;  Early  v.  Com..  86  Va. 
921. 

i»Luke  V.  SUte.  49  Ala.  30,  20  Am.  Rep.  269; 
Smith  V.  State,  23  Tex.  App.  357;  WIIHb  v.  State, 
32  Tex.   Cr.  H.   534. 

Some  couits  have  held  that  such  a  burning  is 
not  "mallciouB,"  within  the  deflnitloa  of  "arson. " 
State  V.  Mitchell.  5  Ired.  (N.  C.)  350;  People  v. 
Cotteral.  18  Johns.  (N.  T.)  115.    Some  of  the  de- 
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41G.  Statutory   Burnlngi. 

By  statute  in  most  jurisdictioQB  the  offense 
of  arson  has  been  extended  bo  as  to  include 
tlie  burning  of  otlier  buildings  than  dwelling 
houses.  They  make  the  crime  an  offense 
jifTfliiist  the  property,  and  not  merely  against 
the  security  of  the  habitation.  Thus,  stat- 
utes have  been  enacted  in  many  states  de- 
claring it  arson  to  bum  a  shop,  a  warehouse, 
a  store,  a  vessel,  etc.  These  statutes  do  not 
change  the  offense  otherwise  than  as  to  the 
character  of  the  premises,  unless  aueh  an  in- 
tention ou  the  part  of  the  legislature  is  clear. 

oisiODS  usually  cited  as  suetalolng  thin  view  are 
based  upon  peculiar  statutes,  and.  1[  construed 
with  reference  to  the  statutes,  will  be  found  not 
to  be  autborlty  at  common  law. 

In  Jenkins  v.  State,  G3  Ga.  33,  21  Am.  Rep. 
255,  the  defendant  attempted  to  burn  a  hole 
through  the  door  of  a  guard  bouse,  In  which  he 
was  a  prisoner,  for  the  purpose  of  escaping,  and 
not  witb  tbe  intention  of  consuming  or  generally 
injuring  the  building.  It  was  held  that  he  was  not 
guilty,  under  a  statute  punishing  an  attempt  "to 
burn  a  house."  This  decision,  however,  was  baaed 
on  the  fact  that  tbe  statutes  (Code  Oa.  1882. 
g;  4376,  4381)  punished  the  attempt  to  bum  a 
house  only  where  there  was  an  intent  "to  con- 
sume or  generally  injure  the  house,"  and  there 
was  no  reference  to  arson 
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They  are  to  be  construed  in  the  light  of  the 
oommon  law.'"  For  example,  they  do  not, 
unlese  by  express  terms,  disj^iise  with  the 
necessity  for  an  actual  burning  of  some  part 
of  the  building.'"*  Nor,  unless  such  an  intent 
on  the  part  of  the  legislature  is  clear,  do  they 
change  the  common-law  rule  that  the  house 
muBt  be  that  of  another  than  the  accused."" 
The  statutes  are  not  to  be  construed  as  dis- 
pensing with  the  necessity  for  the  same  will- 
fulness and  malice  as  is  required  by  the  com- 
mon law,  unless  such  an  intent  is  clear.''" 
Sometimes  the  statutes  use  the  term  "will- 
fully" only,  and  do  not  expressly  require  that 
the  barning  shall  be  malicions.  This  term, 
it  has  been  held,  means  something  less  than 
maliciously,  and  more  than  intentionally.  It 
means  unlawfully,  and  to  some  extent  will- 
fully. And  under  a  statute  punishing  the 
"willful"  burning  of  a  jail,  a  prisoner  was 
held  guilty  where  he  set  fire  to  and  partly  . 

i"See  Heard  v.  State,  81  Ala.  5B. 

lit  Mary  v.  State,  24  Ark.  44.  Si  Am.  Dec.  60. 

1*5  Spalding's  Case.  2  Bast,  P.  C.  1025,  1  Leach, 
C.  C.  218;  SUte  v.  Sarvls  (S.  C.)  24  3.  E.  53;  Peo- 
ple V.  Hyere,  20  Cal.  76;  People  v.  DeWlnton,  113 
Cal.  403;  People  v.  Gates.  15  Wend.  (N.  Y.)  159. 

!•■  See  Heard  t.  State,  81  Ala.  65. 
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burned  the  floor  of  the  jail  for  the  purpose 
of  escaping,  though  there  was  no  intention 
to  consume  tlie  building,  and  he  kept  con- 
trol of  the  fire  by  pouring  water  on  it,  so  as 
only  to  bum  a  hole  in  the  floor.^^^ 


137  Luke  V.  State,  49  Ala.  30,  20  Am.  Rep.  269. 
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CHAPTEK  IX. 

OFFENSES  OTHER  THAN  AGAINST  THE  PER- 
SON,   PROPERTY,    OR   HABITA- 
TION OF  INDIVIDUALS. 

I.     Gfp^enses  Affpxting  the  Public  Peace, 

II  417-429. 
II.     Offenses    Affecting   the    Administra- 
tion OF   Justice  or  of    Government, 
II  430-444. 

III.  Offensics  Affecting  the   Public    Safe- 

ty, Health,  Comfort,  etc.,  ||  445-456. 

IV.  Offenses    Against  God   and    Religion, 

1457. 
V.     Offenses    Against   Morality    and    De- 
CENY,  II  458-473. 

VI.     Offenses  Affecting  the  Public  Trade, 
II  474-481. 

VII.     Offenses    Against    the    Law    of    Na- 
tions. U  482-485. 


I.  OFFENSES       AFFECTiNG       THE        PUBLIC 

PEACE. 

417.  In  General. — Any  act  which  in  itself  consti- 
tutes a  breach  of  the  public  peace,  or  which  has  a 
direct  tendency  to  cause  a  breach  of  the  public 
peace,  is  a  misdemeanor  at  common  law. 

In  a  broad  sense,  all  offenses  are  breaches 
of  the  public  peace.  Unless  otherwise  pro- 
vided by  statute,  every  indictment,  whether 
for  a  common-law  or  statutory  offense,  con- 
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eludes  by  alleging  that  the  offense  was  com- 
mitted "against  the  peace  of  the  state."  We 
are  to  treat  here,  however,  of  those  offenses 
only,  other  than  felonies  and  certain  misde- 
meanors, as  homicide,  assault  and  battery, 
etc.,  heretofore  considered,  which  are  pun- 
ished because  they  especially  affect  the  public 
l^eace.  It  is  for  this  reason  that  the  law  pun- 
ishes forcible  entry  and  detainer,  affrays, 
unlawful  assemblies,  routs,  riots,  disturbance 
of  public  assemblies,  certain  kinds  of  dis- 
orderly houses,  libel,  and  malicious  mischief. 
In  addition  to  these  specific  offenses,  it  may 
be  laid  down  as  a  general  rule  that  any  other 
act  which  constitutes  a  breach  of  the  public 
peace,  or  which  has  a  direct  tendency  to 
cause  a  breach  of  the  ]nil)lic  ])eace,  is  a  mis- 
demeanor at  common  law.^  Thus,  where  a 
man  discharged  liis  gun  at  wild  fowl,  with 
knowledge  and  after  warning  that  the  report 

14  Bl.  Comm.  142  et  seq.;  Rex  v.  BiHinghaiu. 
2  Car.  &  P.  234;  Henderson  v.  Com.,  8  Grat.  (Va.) 
708,  56  Am.  Dec.  160;  State  v.  Burnham.  56  Vt. 
445,  48  Am.  Rep.  801;  State  v.  Benedict.  11  Vt. 
236,  34  Am.  Dec.  688;  State  v.  Jasper.  4  Dev. 
(N.  C.)  323;  State  v.  Huntly,  3  Ired.  (N.  C.) 
418.  40  Am.  Dec.  416;  State  v.  Batohelder.  5  N. 
H.  549. 
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would  injuriously  affect  a  sick  person  in  the 
neighborhood,  and  the  report  had  such  effect, 
it  was  held  that  his  act  was  an  indictable 
offepse,  not  only  because  it  was  a  wanton 
act  of  mischief,  but  also  because  it  was 
against  the  public  peace  and  security.^ 

"It  is  not  necessary  that  there  shall  be 
actual  force  or  violence  to  constitute  an  in- 
dictable offense.  Acts  injurious  to  private 
persons,  which  tend  to  excite  violent  resent- 
ment, and  thus  produce  fighting  and  disturl)- 
ance  of  the  peace  of  society,  are  themselves 
indictable.  To  send  a  challenge  to  fight  a 
duel  is  indictable,  because  it  tends  directly 
towards  a  breach  of  the  peace.  Libels  fall 
within  the  same  reason.  A  libel  even  of  a 
deceased  person  is  an  offense  against  the  pub- 
lie,  because  it  may  stir  up  the  passions  of  the 
living,  and  produce  acts  of  revenge."  ^ 

418.  Trespass  and  Forcible  Entry  and  Detainer. 
— A  trespass  upon  land  is  a  misdemeanor  at  com- 
mon law  when  committed  under  such  circum- 
stances as  to  constitute  a  breach  of  the  peace,  but 
not  otherwise.     It  is  also  punished  by  statute. 

To  merelv  break  and  enter  the  close  of  an- 


-'Com.  V.  Wing,  9  Pick.   (Mass.)   1.  19  Am.  Dec. 
347,  Beale's  Cas.  119. 
3Com.  V.  Taylor,  5  Binn.  (Pa.)  277;  post,  §  428. 
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other  is,  in  contemplation  of  law,  a  trespass 
committed  vi  et  armis, — with  force  and  arms ; 
but  unless  it  is  conmiitted  under  such  cir- 
cumstances as  to  constitute  an  actual  breach 
of  the  peace,  it  is  not  indictable  at  common 
law,  but  is  to  be  redressed  by  a  civil  action 
only.*  If,  however,  it  is  attended  by  a  breach 
of  the  peace,  it  is  a  misdemeanor.  It  is  a 
misdemeanor  to  enter  the  dwelling  house  or 
yard  of  another,  with  offensive  weapons,  in 
such  a  manner  as  to  cause  terror  and  alarm 
to  the  inmates  of  the  house.*^  It  has  also  been 
held  that  it  is  a  misdemeanor  at  common  law 


4  Rex  V.  Blake,  3  Burrows,  1731,  Beale's  Cas. 
102;  Rex  v.  Storr,  3  Burrows,  1698;  Rex  v.  Wil- 
son, 8  Term  R.  357;  Kilpatrick  v.  People,  5  0enio 
(N.  Y.)  277;  Com.  v.  Edwards,  1  Ashm.  (Pa.) 
46;  State  v.  Burroughs,  7  N.  J.  I^w,  426;  Com. 
V.  PoweU,  8  Leigh  (Va.)  719;  Com.  v.  Oibney. 
2  Allen   (Mass.)   150. 

-Henderson  v.  Com.,  8  Grat.  (Va.)  708,  56  Am. 
Dec.  160.  In  this  case,  the  indictment,  which 
was  sustained,  charged  that  the  defendant  "did 
break  and  enter  the  close  of  one  E.,  and  at  the 
house  of  said  B.  did  then  and  there  wickedly, 
mischievously,  and  maliciously,  and  to  the  terror 
and  dismay  of  one  N.,  wife  of  said  E.,  fire  a  gun 
in  the  porch  of  said  house,  and  then  and  there 
did  shoot  and  kill  a  dog  belonging  to  said  house," 
etc. 
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to  maliciously  and  secretly  break  and  enter 
a  dwelling  house  in  the  nighttime  with  force 
and  arms,  with  intent  to  disturb  the  peace.® 
On  the  other  hand,  it  was  held  in  a  New 
York  case  that  an  indictment  which  charged 
that  the  accused,  "with  force  and  arms,  un- 
lawfully, willfully,  and  maliciously,  did 
break  to  pieces  and  destroy"  two  windows  in 
a  dwelling  house,  did  not  charge  an  offense  at 
common  law,  where  it  did  not  appear  that 
the  act  was  done  in  the  nighttime,  or  secretly, 
or  with  actual  breach  of  the  peaceJ  And  the 
girdling  of  fniit  trees  on  another's  land, 
though  done  maliciously,  was  held  to  be  a 
mere  civil  trespass,  and  not  a  crime.®  The 
fact  that  a  trespass  is  committed  by  a  number 
of  persons  docs  not  make  it  indictable,   if 

«  Com.  V.  Taylor,  5  Binn.  (Pa.)  277. 

In  Rex  Y.  Hood,  Sayer,  161,  the  court  refused 
to  quash  an  indictment  for  disturbing  a  family 
by  violently  knocking  at  the  front  door  of  the 
house  for  the  space  of  two  hours. 

TKllpatrlck  v.  People,  5  Denio  (N.  Y.)  277. 

In  State  v.  Batchelder,  5  N.  H.  549,  however, 
it  was  held  an  indictable  offense  to  break  the 
windows  of  a  dwelling  house  with  clubs  in  the 
nighttime,  and  thus  disturb  the  peace  and  quiet 
of  a  family  living  in  the  house. 

»*  Brown's  Case,  3  Greenl.  (Me.)  177. 
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there  is  no  riot,  or  unlawful  assembly,  or  any- 
thing of  that  kind.® 

Forcible  Entry  and  Detainer. — Forcible 
entry  upon  the  land  of  another,  or  forcible 
detention  after  a  peaceable  entry,  was  made 
punishable  by  early  English  statutes,  and  is 
punished  by  statute  in  this  country.  An  in- 
dictment for  forcible  entry  or  forcible  de- 
tainer will  also  lie  at  common  law,  provided 
there  is  such  an  actual  force,  or  menace  of 
actual  force,  as  to  constitute  a  breach  of  the 
peace,  but  not  otherwise.^ ^  To  merely  charge 
that  the  entry  was  made  vi  et  arnxis,  or  with 
force  and  arms,  is  not  enough,  as  these  words 
do  not  imply  an  actual  breach  of  the  peace.^* 
Nor  is  it  enough  to  show  that  the  entry  was 
by  a  number  of  persons,  if  no  riot,  or  un- 


0  Rex  V.   Blake,   3   Burrows,   1731,   Beale's  Cas. 

102. 

J"  Rex  V.  Blake,  3  Burrows,  1731,  Beale's  Cas. 
102;  Rex  v.  Storr,  3  Burrows,  1698;  Rex  v.  Wilson, 
8  Term  R.  357;  Rex  v.  Bathurst,  Sayer,  225; 
Com.  V.  Taylor,  5  Binn.  (Pa.)  277;  State  v.  Pear- 
son, 2  N.  H.  550;  Com.  v.  Dudley,  10  Mass.  403. 
Compare  Harding's  Case,  1  Greenl.   (Me.)  22. 

11  Rex  V.  Blake,  3  Burrows,  1731.  Beale's  Cas. 
102. 
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lawful  assembly,  or  anything  of  that  kind 
is  charged.^^ 

419.  Affray — (a)  Definition. — At  common  law, 
an  affray  is  the  fighting  of  two  or  more  persons  in 
a  public  place,  to  the  terror  or  alarm  of  the  peo- 
ple.is  It  Is  a  misdemeanor.  In  some  states  the 
statutory  definition  is  slightly  different. 

(6)  The  Fighting, — To  constitute  this  of- 
fense at  common  law,  and  under  the  statutes 
as  well,  there  must  be  fighting  by  or  between 

«  Rex  V.  Blake,  3  Burrows,  1731,  Beale's  Cas. 
102. 

In  Rex  V.  Storr,  supra,  the  indictment  was  for 
unlawfully  entering  the  prosecutor's  yard,  and 
digging  the  ground  and  erecting  a  shed,  and  un- 
lawfully, and  with  force  and  arms,  putting  out 
and*  expelling  the  prosecutor  from  the  possession, 
and  keeping  him  out  of  the  possession.  This  in- 
dictment was  quashed.  Rex  v.  Blake,  supra, 
was  an  indictment  for  breaking  and  entering, 
with  force  and  arms,  a  close  (not  a  dwelling 
house),  and  unlawfully  and  unjustly  expelling  the 
prosecutors,  and  keeping  them  out  of  possession. 
This  also  was  quashed,  and  the  rule  laid  down  by 
all  the  court  was  that  there  must  be  force  or 
violence  shown  upon  the  face  of  the  indictment, 
— as  some  riot  or  unlawful  assembly. 

IS  4  Bl.  Comm.  145;  Simpson  v.  State,  5  Yerg. 
(Tenn.)  356;  State  v.  Perry,  5  Jones  (N.  C.)  9, 
69  Am.  Dec.  768;  McClellan  v.  State,  53  Ala.  640; 
State  V.  Brewer,  33  Ark.  176;  Childs  v.  State, 
15  Ark.   204;    Com.   v.   Simmons,   6   J.  J.   Marsh. 
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two  or  more  persons.^*  And  there  must  be 
actual  fighting.  Mere  quarrelsome  and 
threatening  words,  without  more,  will  not 
amount  to  an  affray. ^^     If  a  person  uses  in- 


(Ky.)  614;  State  v.  Sumner,  5  Strobh.  (S.  C.) 
53,  56;  Wilkes  v.  Jackson,  2  Hen.  &  M.  (Va.) 
355,  360. 

An  affray  is  where  two  or  more  come  together 
without  any  premeditated  design  to  disturb  the 
pubUc  peace,  and  break  out  into  a  quarrel  among 
themselves,  and  is  distinguishable  from  a  riot, 
where  there  is  more  or  less  concert  of  action, 
mutual  co-operating  and  assisting  of  each  other 
for  a  common  purpose,  whether  it  be  a  general 
disturbance  of  the  peace,  or  an  attack  upon  in- 
dividuals, the  destruction  of  property,  or  any 
other  object  which  is  unlawful,  for  the  accom- 
plishment of  which  they  are  unitedly,  or  in  sep- 
arate parties  or  bands.  People  v.  Judson,  11 
Daly  (N.  Y.)   1. 

An  affray  involves  an  assault,  but  it  is  dis- 
tinguishable from  an  assault  in  the  fact  that  the 
fighting  must  be  in  a  public  place.     Post,  §  419e. 

1^  Simpson  V.  State,  5  Yerg.  (Tenn.)  356;  Peo- 
ple V.  Moore,  3  Wheeler,  Cr.  Cas.  (N.  Y.)  82; 
Thompson  v.  State,  70  Ala.  26.  Two  persons  who 
fight,  not  against  each  other,  but  against  a  third 
person,  may  be  indicted  and  convicted.  Thomp- 
son V.  State,  supra. 

15  Simpson  v.  State,  5  Yerg.  (Tenn.)  356;  Haw- 
kins V.  State,  13  Ga.  322,  58  Am.  Dec.  517;  O'Neill 
V.   State,   16  Ala.   65;    Pollock  v.   State,   32   Tex. 
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suiting  language  towards  another,  and  there- 
by provokes  an  assault  by  the  other,  but  does 
not  resist  or  return  the  other's  blows,  this,  ac- 
cording to  the  better  opinion,  is  not  an  af- 
fray.^® It  is  otherwise,  however,  if  a  person, 
being  willing  to  fight,  uses  language  intended 
or  calculated  to  provoke  an  assault,  and  en- 
gages in  a  fight  when  the  assault  is  niade.^" 
Insulting  and  threatening  words,  accompa- 
nied by  the  drawing  of  weapons  by  both  par- 
ties, and  attempts  to  use  them,  will  amount 

Or.  R.  29;  State  v.  Sumner,  5  Strobh.  (S.  C.)  53. 
In  State  v.  Davis,  65  N.  C.  298,  the  statement  that 
words  alone  may  amount  to  an  affray  was  mere 
dictum,  and  cannot  be  sustained. 

i«  O'Neill  v.  State,  16  Ala.  65;  Pollock  v.  State, 
32  Tex.  Cr.  R.  29.  In  North  Carolina,  contrary  to 
these  decisions,  this  is  held  to  be  an  affray,  where 
the  insulting  words  are  intended  or  calculated 
to  provoke  an  assault.  State  v.  Fanning,  94  N. 
C.  940,  55  Am.  Rep.  653;  State  v.  Perry,  5  Jones 
(N.  C.)  9,  69  Am.  Dec.  768.  And  see  State  v. 
Davis,  80  N.  C.  351,  30  Am.  Rep.  86. 

instate  V.  Sumner,  5  Strobh.  (S.  C.)  53;  Pol- 
lock V.  State,  32  Tex.  Cr.  R.  29;  State  v.  King,  86 
N.  C.  603.  If  a  person's  language  or  conduct  is 
calculated  to  provoke  an  assault,  and  a  fight  re- 
sults, it  is  no  defense  against  an  indictment  for 
an  affray  to  say  that  he  did  not  intend  to  bring 
on  a  fight  State  v.  King,  supra;  State  v.  Sum- 
ner, supra. 
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to  an  affray.^®  It  has  been  said  that  going 
about  in  a  public  place  armed  with  unusual 
and  dangerous  weapons,  to  the  terror  of  the 
people,  is  an  affray,^®  but  the  better  opinion 
is  to  the  contrary.^^ 

(c)  Fighting  by  Agreemetit. — In  somo 
states  the  statutory  definition  of  an  affraj 
requires  that  the  fighting  shall  be  by  agree- 
ment between  the  parties,  and,  in  such  a  case, 
that  it  was  by  agreement  must  be  shown.^* 
At  common  law,  and  under  most  statutes, 
agreement  or  mutual  consent  is  not  neces- 
sary.^^ 


iH  Hawkins  v.  State,  13  Ga.  322,  58  Am.  Dec. 
517. 

10  State  V.  Woody,  2  Jones  (N.  C.)  335.  In  the 
case  of  State  v.  Huntly,  3  Ired.  (N.  C.)  418,  40 
Am.  Dec.  416,  this  was  held  to  be  an  offense  at 
common  law, — an  offense  against  the  public  order 
and  sense  of  security, — but  it  was  not  held  to  be 
an  affray. 

20  Simpson  v.  State,  5  Yerg.   (Tenn.)   356. 

-'iKlum  V.  State,  1  Blackf.  (Ind.)  377;  Supreme 
Council  V.  Garrigus,  104  Ind.  133,  54  Am.  Rep.  298. 

2a  Cash  V.  State,  2  Overt.  (Tenn.)  198;  Pollock 
V.  State,  32  Tex.  Cr.  R.  29.  And  see  Supreme 
Council  V.  Garrigus,  supra. 

As  was  said  in  Cash  v.  State,  supra,  it  is  be- 
cause the  violence  is  committed  in  a  public  place, 
and  to  the  terror  of  the  people,  that  the  crime  is 
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(d)  Self-Defense. — If  a  person,  in  fight- 
ing, is  acting  purely  in  self-defense,  or  in 
the  defense  of  a  child  or  other  person  wiioui 
he  has  a  right  to  protect,  he  is  not  guilty  of 
an  affray.^*  The  plea  of  self-defense  will 
not  avail,  however,  if  the  accused  brought 
on  the  fight  by  insulting  and  abusive  lan- 
guage or  conduct,^^  or  if  he  engaged  in  the 
fight  willingly,  and  not  merely  on  the  de- 
fensive.^** 

(e)  Public  Place, —  Both  at  common  law 
and  under  the  statutes,  the  fighting  must  bo 
in  a  public  place.  If  it  is  in  private,  the  of- 
fense is  merely  assault  and  battery.^®    Thus, 

called  an  *'affray,"  instead  of  "assault  and  bat- 
tery," and  not  because  it  took  place  by  the  mutual 
consent  of  the  parties. 

There  is  dictum  to  the  contrary  in  Duncan  v. 
Com..  6  Dana  (Ky.)  295. 

2»  People  V  Moore.  3  Wheeler,  Cr.  Gas.  (N.  Y.) 
82;  State  v.  Sumner.  5  Strobh.  (S.  C.)  53.  And 
see  State  v.  Harrell,  107  N.  C.  944. 

24  State  V.  King,  86  N.  C.  603;  State  v.  Sum- 
ner, 5  Strobh.  (S.  C.)  53;  Pollock  v.  State,  32 
Tex.  Cr.  R.  29. 

25  State  V.  Harrell,  107  N.  C.  944.  And  see  State 
V.  Downing,  74  N.  C.  184. 

2«4  Bl.  Comm.  145;  Reg.  v.  Hunt,  1  Cox.  C.  C. 
177;  State  v.  Weekly,  29  Ind.  206;  State  v.  Sum- 
ner, 5  Strobh.   (S.  C.)   53;    McClellan  v.  State.  53 


a  fight  in  a  field  aurrouiided  hj  woods,  and 
situated  at  a  distance  from  any  highway  or 
other  public  place,  is  not  an  affray,  though 
there  may  be  another  person  present  besides 
the  combatants.^'  Even  a  highway  is  not 
necessarily  a  public  place,  within  the  defini- 
tion of  an  "affray."  **  The  fight  need  not 
originate  in  a  public  place.  It  is  an  affray, 
though  connnenced  in  private,  if  it  is  carried 
by  flight  and  pursuit  to  places  where  people 
are  assembled.^* 

(/)  Terror  of  (he  People. — The  defini- 
tions of  an  "affray"  make  it  essential  that 

Ala,  640;  ThompBon  v.  State.  70  Ala.  2S;  State  v. 
Brewer.  33  Ark.  176;  ChlMs  v.  State.  15  Ark.  204; 
SImpaOD  V.  State,  &  Yerg.  (Tenn.)  35G:  State  t. 
Heflln,  S  Humph.  (Tena.)  84. 

VI  Taylor  v.  State,  22  Ala.  IG.  An  Inclosed  lot, 
situated  thirty  yards  distant  from  the  street  ot  a 
town,  but  visible  from  the  street,  has  been  held 
a  public  place.     Carwlle  v.  SUte,  35  Ala.  392. 

:"  State  V.  Weekly,  29  Ind.  206.  Contra,  Stat« 
V.  Warren,  57  Mo.  App.  B02. 

Thus,  as  was  said  In  the  case  of  State  v.  Week- 
ly, supra,  a  fight  would  not  be  an  affray  If  It 
should  take  place  on  a  part  of  the  highway  con- 
cealed entirely  from  puhlic  view  by  a  growth  of 
timber. 

s>  Wilson  T.  SUte.  3  Helsk.  (Tenn.)  278;  Stats 
V.  Billings,  72  Mo.  662. 
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the  fighting  shall  be,  not  only  in  a  public 
place,  but  also  to  the  terror  of  the  people ;  *^ 
and  a  conviction  has  been  set  aside  because  of 
the  court's  failure  to  instruct  the  jury  to  this 
effect*^  The  existence  of  this  element,  how- 
ever, as  a  matter  of  fact,  need  not  be  proved. 
If  the  fighting  is  shown  to  have  been  in  a 
public  place,  "the  inference  of  law  will  be 
strong  enough  to  import  whatever  terror  may 
be  a  necessary  ingredient/'®^ 

420.  Prize  Fighting. — To  engage  in  a  prize  fight 
is  a  misdemeanor  at  common  law,  if  it  takes 
place  under  such  circumstances  as  to  constitute, 
or  tend  to  cause,  a  breach  of  the  public  peace. 

Prize  fighting — fighting  for  a  prize  or  re- 
ward*'— is  expressly  punished  by  statute  in 
many  jurisdictions.  It  is  not  a  distinct  of- 
fense, eo  nomine,  at  common  law,  but  it  is  a 
misdemeanor  at  common  law  if  it  takes  place 
in  public,  so  as  to  constitute  an  affray  or 

art  4  Bl.  Comm.  145;  State  v.  Warren.  57  Mo. 
App.  502;  Hawkins  v.  State.  13  Ga.  322,  58  Am. 
Dec.  517;  State  v.  Sumner,  5  Strobh.  (S.  C.) 
53,  56. 

81  State  V.  Warren,  57  Mo.  App.  502. 

32  State  V.  Sumner,  5  Strobh.  (S.  C.)  53,  56. 
And  see  Hawkins  v.  State,  13  Ga.  322,  58  Am. 
Dec.  517. 

>'See  Sunivan  v.  State,  67   Miss.  352. 
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riot,  or  to  otherwise  constitute  or  t«nd  to 
cause  a  breach  of  the  public  peace.  It  ia  not 
a  lawful  game  at  common  law,  as  is  a  friendly 
boxing  or  wrestling  match.** 

421.  Dueling. — It  I*  a  misdemeanor  at  common 
law  to  flght  a  duel,  or  to  send,  or  to  knowingly 
bear,  or  to  Intentionally  provoke,  a  challenge  to 
fight  a  duel. 

In  a  broad  sense,  any  fighting  of  two  per- 
sons, one  against  the  other,  by  agreement,  is 
a  duel,  but  the  term,  as  commonly  used,  im- 
plies such  a  fighting  with  deadly  weapons. 
In  some  countries  it  is  not  unlawful,  but  it 
is  a  misdemeanor  at  common  law  in  Eng- 
land and  in  this  country.*"  It  is  also  a  mia- 
dpineanor  at  common  law  to  give  a  challenge 
to  fight  a  duel,  either  by  words  or  by  letter,  or 
to  knowingly  be  the  bearer  of  such  a  chal- 
lenge,** or  to  designedly  provoke  such  a  chal- 

s*l  E^BBt,  P.  C.  270;  Rex  v.  BllUneham.  2  C«r. 
&  P.  234;  Rex  v.  Perkins,  4  Car.  &  P.  537.  State 
V.  Burnham,  56  Vt.  4*5,  48  Am.  Hep.  801;  Com. 
V.  Collberg,  119  Mass.  350.  20  Am.  Rep.  328.  And 
see  Com.  v.  Wood,  11  Gray  (Mass.)  85. 

30  4  Bl.  Comm.  145,  199;  Com.  v.  Lambert.  9 
Leigh  (Va.)  603. 

■<4  Bl.  Comm.  150;  1  Hawk.  P.  C.  c.  63,  i  19; 
Com.  V.  Taylor,  6  Blnn,  (Pa.)  277,  See  Brown 
V,  Com.,  2  Va.  Cae.  616. 
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lenge.'*  To  constitute  the  offense  of  dueling, 
it  is  not  necessary  that  any  injury  shall  be 
done.*®  These  acts  are  now  punished  in  most 
jurisdictions  by  statute.*® 

422.  Carrying  Weapons. — There  is  a  conflict  of 
authority  as  to  whether  it  was  a  misdemeanor  at 
common  law  to  go  about  armed  with  dangerous 
and  unusual  weapons,  to  the  terror  and  alarm  of 
the  people,  but  carrying  weapons  or  concealed 
weapons  is  very  generally  prohibited  and  punish- 
ed by  statute. 

At  Common  Law, —  In  a  well-considered 
Tennessee  case  it  was  held  that  it  was  no 
offense  at  all  at  common  law  for  a  man  to 
^  about  in  public  places  armed  with  danger 
ous  and  unusual  weapons,  where  there  was 
no  fighting,  or  attempt  to  use  the  weapons, 
though  it  was  alleged  to  have  been  done  to 
the  terror  of  the  people.*®  In  North  Carolina 
the  contrary  was  held,*^    and  this  decision 

"2  Wbart.  Crim.  Law,  5  177. 

»«See  Com.  v.  Lambert,  9  Leigh  (Va.)  603. 

<•  See  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  tit.  "Duel- 
ing.'* 

«o  Simpson  v.  State,  5  Terg.  (Tenn.)  356.  As  to 
whether  it  is  an  affray,  see  ante,  §  419. 

«i  State  V.  Huntly,  3  Ired.  (N.  C.)  418,  40  Am. 
Dec.  416.    And  see  State  y.  Lanier,  71  N.  C.  288. 
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seems  to  be  supported  both  by  general  prin- 
ciples and  by  authority.** 

Statutory  Offense. — Carrying  of  weapons, 
except  by  certain  privileged  classes,  was  pro- 
hibited and  punished  by  early  English  stat- 
utes. And  in  this  country  there  are  statutes 
in  most  states  making  it  a  misdemeanor  to 
carry  concealed  weapons,  except  in  certain 
cases.*® 

423.  Unlawful  Assembly. — An  unlawful  as- 
sembly,  which  Is  a  misdenneanor  at  common  law, 
Is  an  assembly  of  three  or  more  personsr  either — 

1.  With   intent  to  commit  a   crime   by   open 

force, 

2.  Or  with   intent  to  carry  out  any  common 

purpose,  lawful  or  unlawful,  in  such  a 
manner  as  to  give  firm  and  courageous 
persons  in  the  neighborhood  of  the  as- 
sembly reasonable  grounds  to  apprehend 
a  breach  of  the  peace  in  consequence  of 

To  constitute  an  unlawful  assembly,  there 

42  The  statute  of  Northampton  (2  Edw.  III.  c. 
3),  punishing  such  acts,  has  been  said  to  have 
been  merely  declaratory  of  the  common  law. 
Knight's  Case,  3  Mod.  117;  State  v.  Huntly,  3  Ired. 
(N.  C.)  418,  40  Am.  Dec.  416.  And  Hawkins  says 
that    this    was    an    offense    at    common    law.    1 

Hawk.  P.  C.  c.  28.  §  4. 

4s  See  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  tit  "Car- 
rying Weapons." 

4«8teph.  Dig.  Crim.  Law,  art.  70.     And  see  3 
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must  be  a  meeting  of  three  or  more  persons — 
not  less  than  three*** — ^for  such  a  purpose  as 
is  stated  above.  If  persons  who  have  assem- 
bled for  a  lawful  purpose  afterwards  associate 
together  to  do  an  unlawful  act,  such  associa- 
tion is  equivalent  to  an  assembling  for  that 
purpose.*®  The  purpose  of  the  assembly  may 
be  to  commit  some  crime,  but  this  is  not 
necessary.  It  may  be  to  do  any  act,  lawful  or 
unlawful,  provided  the  purpose  is  to  be  car 
ried  out  in  such  a  manner  as  to  give  firm  and 
courageous  persons  in  the  nieighborhood  rea- 
sonable grounds  to  apprehend  a  breach  of 
the  peace.**^    It  is  essential  that  the  assembly 

Inst  176;  1  Hawk.  P.  C.  c.  65,  §  9;  4  Bl.  Comm. 
146;  Beatty  v.  Gillbanks,  9  Q.  B.  Div.  308,  15  Cox, 
C.  C.  138,  Beale's  Cas.  105;  Reg.  v.  McNaughten, 
14  Cox,  C.  C.  576;  State  v.  Cole,  2  McCord  (S.  C.) 
117;  People  v.  Judson,  11  Daly  (N.  Y.)  1,  83. 

«Post,  S  425e. 

«« State  V.  Cole,  2  McCord   (S.  C.)  117. 

*T  Steph.  Dig.  Crim.  Law,  art.  70;  Reg.  v.  Neale, 
9  Car.  &  P.  431;  Rex  v.  Brodribb,  6  Car.  &  P.  571; 
Reg.  V.  Vincent,  9  Car.  &  P.  91. 

Any  meeting  assembled  under  such  circum- 
stances as,  according  to  the  opinion  of  rational 
and  firm  men,  are  likely  to  produce  danger  to 
the  tranquility  and  peace  of  the  neighborhood, 
is  an   unlawful   assembly;    and,   in   viewing   this 


shall  either  be  for  an  unlawful  object,  or  shall 
be  tumultuous,  and  against  the  peace.  For 
this  reason,  persona — as  members  of  the  Sal- 
vation Army,  for  example — who  assemble  for 
a  lawful  purpose,  and  without  any  intention 
of  carrying  it  out  unlawfullj,  are  not  guilty 
of  an  unlawful  assembly  merely  because  they 
have  good  reason  to  believe  that  their  assem- 
bly will  be  opposed,  and  that  those  who  will 
oppose  it  will  commit  a  breach  of  the  peace.*' 
There  must  be  no  carrying  out  of  the  un- 
lawful purpose,  nor  any  movement  towards 
carrying  it  out,  for  in  such  a  case  the  offense 
becomes  a  rout  or  a  riot.**     Both  a  rout  and 

question,  the  Jury  Bhould  take  into  their  coasld- 
eratlon  the  hour  at  which  the  parties  meet,  and 
the  language  used  by  the  persona  assembled,  and 
by  those  who  addressed  them,  and  then  consider 
whether  firm  and  rational  men,  having  their  fam- 
ilies aad  property  there,  would  have  reasonable 
ground  to  fear  a  breach  of  the  peace,  as  the 
alarm  must  not  b^  merely  such  as  would  frighten 
any  foDlisb  or  timid  person,  but  must  be  such  as 
would  alarm  persons  of  reasonable  firmness  and 
lourage.    Reg.  v.  Vincent,  9  Car.  &  P.  91. 

"Beatty  v.  Glllbanhs,  9  Q.  R.  Dlv,  308.  15  Cox. 
C.  C.  138.  Beale's  Cas.   lOR. 

"Post,  SS  424.  425.  "The  difference  betweeo  w, 
riot  and  an  unlawful  assembly  is  this:  It  tbft 
parties    assemble    in   a   tumultuouB   manner,   and 
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a  riot,  however,  include  unlawful  assembly, 
and  a  man  may  be  convicted  of  the  latter  on 
proof  of  the  former .■" 

Statutes. — In  some  jurisdictions,  the  Btat- 
ntory  offense  of  unlawful  assembly  differs 
from  the  offense  at  common  law.  In  New 
York,  to  sustain  an  indictment  for  unlawful 
assembly,  it  must  be  proved  that  three  or 
more  persons,  being  assembled,  united  in  at- 
tempting or  threatening  an  act  "tending  to- 
wards a  breach  of  the  peace,  or  an  injury  to 
person  or  property,  or  any  unlawful  act."  ^' 
A  threat  made  by  one  or  two  persons  only, 
although  in  an  assembly  of  many  peraons,  ia 
not  within  the  statute."'  It  need  not  affirm- 
atively appear,  however,  that  other  persons 
present  when  the  th-^ent  was  made  uttered  or 


actually  execute  their  purpose  with  violence.  It  Is 
a  riot:  but  If  they  merely  meet  upon  a  purpose, 
which,  If  executed,  wuuld  make  them  rioters,  and, 
having  done  nothing,  they  separate  without  car- 
rying tbeir  purpoee  Into  effect,  it  is  an  unlawful 
assembly."  Per  Mr.  Justice  Patterson  In  Rei  v. 
Blrt,  6  Car.  &  P.  154. 

stSee  State  v.  Stakup,  1  Ired.  (N.  C.)  30. 

"Pen.  Code  N.  Y.  S  451,  subd.  3;  People  v. 
Most,  128  N.  Y.  lOS.  26  Am.  St.  Rep.  458  (anarchist 
ewe), 

s=  People  T.  Most,  supra. 


repeated  the  same  words.  Participation  in 
the  threat  ma_y  be  shown  by  the  adoption  by 
others  of  the  language  used,  exhibited  by 
their  conduct.''^  Threats  of  personal  vio- 
lence made  in  New  York  against  persons  in 
another  state,  and  threats  relating  to  acts  not 
presently  to  be  done,  but  to  be  performed  at 
some  future  time,  are  within  the  statute.'* 

424.  Rout. — A  rout  la  where  three  or  more  per- 
eone,  who  have  aeaembled  In  such  a  way  as  to  con- 
stitute an  unlawful  assembly,  make  some  advance 
towards  doing  an  unlawful  act.  It  Is  a  misde- 
meanor at  common  law.co 

As  in  luilawful  assembly,  so  in  a  rout,  there 
must  be  at  least  three  persons."*  "Rout"  dif- 
fers from  "unlawful  assembly"  in  that  then: 
is  something  more  than  the  mere  assembling. 
Where  throG  or  more  persons,  who  have  as- 
sembled for  the  purpose  of  doing  any  unlaw- 
ful act,  make  any  movement  or  advance  to- 
wards doing  it,  the  offense  is  no  longer  a 
mere  unlawful  assembly,  but  becomes  a  rout. 

s»  People  V.  Most.  128  N.  Y.  108.  26  Am.  St. 
Rep.  46S. 

"Id. 

siSteph.  Dig.  Crlm.  Law,  art.  71;  4  Bl.  Comm. 
14S;  1  Hawk.  P.  C.  c.  65,  t  14;  SUte  v.  Sumner,  2 
Specr  (S.  C.)  599;  People  v.  Judson,  11  Daly 
(N.  Y,)   J.  83. 

■■'•■  See  post.  S  42Be. 
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TtiTis,  if  three  or  more  persona  come  together 
for  the  purpose  of  lynching  or  tarring  and 
feathering  a  man,  or  of  committing  a  tres- 
pass on  land,  and  start  out  .towards  the  place 
where  the  unlawful  act  is  to  be  done,  they 
are  guilty  of  a  rout.'^ 

425.  Riot— (a)  In  Oangral.— A  riot  Is  where 
three  or  morelKreone,  who  have  awembied  under 
■uch  circumatancea  aa  to  constitute  an  unlawful 
«a«enibly,  actually  engage  in  carrying  out  their 
unlawful  purpoae,  or  where  three  or  more  persona, 
who  have  aBsembied  without  any  unlawful  pur- 
poae. form  and  proceed  to  carry  out  auch  a  pur- 
pose In  a  violent  or  tumultuoua  manner.  It  is  a 
misdemeanor  a 


Riot  includes  unlawful  assembly  aud 
rout.'*  There  must  be  at  least  three  per- 
sons.*** When  three  or  more  persons,  who 
have  assembled  for  the  purpose  of  doing  any 
unlawful  act,  whether  it  be  a  crime  or  a  mere 
civil  trespass,  actually  engage  in  the  execu- 
tion of  their  unlawful  purpose  in  a  violent  or 

[■'See  authoritlea  above  cited. 

>BSteph.  Dig.  Crlm.  Law,  art.  72;  3  Inst.  176; 
4  Bl.  Comm.  146;  1  Hawk.  P.  C.  c.  65.  S  I. 

St  State  V.  Stalcup,  1  Ired.  (N.  C.)  30;  Dough- 
erty T.  People.  5  III.  179:  Com.  v,  Gidney,  2  Allen 
(Haas.)  160. 

n  See  poat,  this  section. 


tuiniiltuous  manner,  they  are  guilty  of  riot." 
It  is  also  a  riot  for  three  or  more  persona, 
who  have  assembled  for  a  lawful  purpose,  or 
who  happen  to  be  together  without  any  pre- 
vious understanding,  to  determine  upon  do- 
ing an  unlawful  act  in  concert,  and  then  en- 
gage in  the  execution  of  their  unlawful  pur- 
pose in  a  violent  or  tumultuous  manner.'* 
Even  a  lawful  act  may  be  done  in  such  a 
manner  as  to  render  the  doers  guilty  of  riot. 
Tf  three  or  more  persona,  acting  in  concert, 
fugage  in  doing  an  act  in  a  violent  or  tumul- 

11  state  V.  Cole,  2  McCord  (S.  C.)  117;  State  v. 
ConDolly,  3  Rich.  (S.  C.)  337;  State  v.  Jackeon,  1 
Speer  (S.  C.)  13;  People  v.  Judaon.  11  Daly  (N. 
Y.)  1.  83. 

In  Bell  V.  Mallory.  SI  111.  167,  a  man  claiming 
to  have  purchased  a  roll  procured  the  asHlstance 
of  two  other  persons  to  drive  It  from  the  range 
Into  an  tnctoeurc!  of  the  owner,  and  then,  against 
the  remonstrance  ot  the  owner,  attempted  to 
secure  it  and  take  It  away,  one  of  the  other  men 
being  armed  wltb  a  pUtol,  and  threatening  the 
owner  on  bis  interfering  to  prevent  the  taking. 
This  was  held  to  be  a  riot. 

When  a  number  of  persona  tumultuoualy  en- 
deavor to  rescue  a  prisoner  from  an  officer,  there 
la  an  act  of  violence,  though  no  blow  is  struck. 
Fisher  V.  State,  78  Ga.  258. 

SI  State  v.  Cole,  2  McCord  (S,  C)  117;  State  v. 
Snow,  18  MP.  S^fi. 
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tuous  manner,  thereby  committing  a  breach 
of  the  peace,  they  are  guilty  of  riot,  whether 
their  object  be  otherwise  lawful  or  unlaw- 
ful.*' That  the  parties  intended  merely  a 
frolic  or  joke  is  no  defense."* 

■•4  Bl.  Comm.  146;  to  Mod.  IIG;  State  v.  Cod- 
aoUr,  3  Rich.  (S.  G.)  337;  State  v.  Brazil,  Rice 
<S.  C.)  2GT;  Com.  v.  Runnels,  10  Maes.  618.  6  Am. 
D«c.  US.  And  see  Klptiart  v.  SUte,  42  Ind.  273; 
Bankua  v.  SUte,  4  Ind.  114. 

In  State  v.  Brazil,  supt'a.  a  band  ot  eight  or  ten 
dlagvlsed  and  armed  men  had  paraded  the  streets 
ot  a  town  at  night,  mai'chlng  backward  and  for- 
ward, Bhootlng  guns  and  blowing  horns,  to  the  ter- 
ror and  alarm  ot  the  people.  It  was  held  that  they 
were  guilty  of  riot.  It  was  said  by  the  court  in 
thla  case:  "'Even  admitting  the  acts  the  defend- 
ants performed  were  not  In  themselves  unlawful, 
yet  they  were  calculated  lo  excite  terror  and 
alarm,  and  in  two  of  the  cases  were  actually 
proved  to  have  produced  that  effect." 

In  Indiana  the  statute  makes  It  a  riot  for  three 
or  more  persons  to  actually  do  an  unlawful  act 
ot  violence,  eithei'  with  or  without  a  common 
cause  of  quanel,  or  even  to  do  a  lawful  act  in  a 
violent  and  tumultuous  manner.  See  State  v. 
Scaggs,  6  Blackf.  (Ind.)  37.  To  violently  and  un- 
lawfully burst  open  the  door  ot  anotber'a  dwelling- 
house  Is  within  the  statute.    Id. 

M  State  V.  Alexander,  7  Rich.  (S.  C.)  5;  State 
V.  Brazil,  Rice  (S.  C.)  257  (as  to  which  case  see 
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(6)  Concert  of  Action. — To  render  per- 
sons guilty  of  riot,  they  must  act  in  concert.*' 
But  the  concert  of  action  may  exist  in  the  ex- 
ecution of  the  act  itself.  It  is  not  necessary 
that  the  parties  shall  have  deliberated  or  ex- 
changed views  with  each  other  before  enter- 
ing upon  the  execution  of  their  common  pur- 
pose.®® 

(c)  Distinguished  from  Treason. —  The 
parties  must  be  engaged  in  a  private  purpose, 
as  distinguished  from  an   attempt  to  over- 


the  note  preceding);  State  v.  Brown,  69  Ind.  95; 
BankuB  v.  State,  4  Ind.  114. 

In  State  v.  Alexander,  supra,  four  persons  went 
at  midnight,  upon  concert,  to  the  prosecutor's 
stable,  for  the  purpose  of  shaving  his  horse's  tail, 
and  did  so.  making  such  a  noise  and  disturbance 
as  to  arouse  the  prosecutor,  and  alarm  the  mem- 
bers of  his  family.  It  was  held  that  they  were 
guilty  of  riot. 

«5  Sloan  V.  State,  9  Ind.  565. 

If  a  person,  who  is  at  a  distance  of  thirty  rods 
when  a  riot  is  committed  by  others,  comes  up  im- 
mediately afterwards,  and  does  violence  upon  the 
same  person,  but  not  acting  in  concert  with  the 
others,  he  is  not  guilty  of  riot,  but  of  assault  and 
battery.  Sloan  v.  State,  supra.  It  is  otherwise  if 
he  is  acting  in  concert  with  the  others.  Hibbs  v. 
State,  24  Ind.  140. 

•i«  People  V.  Judson,  11  Daly  (N.  Y.)  1.  84. 
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throw  or  subvert  the  government,  which  is 
treason.*^ 

(d)  Breach  of  Peace  and  Terror  to  the 
People, — To  constitute  a  riot,  the  acts  done 
must  be  against  the  public  peace,  or  to  the 
terror  and  alarm  of  the  people.^®  Many  of 
the  definitions  of  a  riot  expressly  require  that 
the  acts  shall  be  done  to  the  terror  or  alarm  of 
the  people, — in  ferrorem  populi.  But  if  per- 
sons assemble  to  do  an  unlawful  act,  the  ap- 
parent tendency  of  which  is  to  inspire  terror 
or  alarm,  and  execute  their  purpose,  it  is  not 
necessary  to  show  affirmatively  that  ])eople 
were  in  fact  terrorized  or  alarmed.^®  The 
terror  or  alarm  need  not  be  to  more  than  one 
person  or  one  household.^** 

(e)  Number  of  Persons, — Unless  the  rule 
is  changed  by  statute,  less  than  three  persons 
cannot  be  guilty  of  an  unlawful  assembly,  a 
rout,  or  a  riot.     There  may  be  any  number 


«7  state  V.  Cole,  2  McCord  (S.  C.)  117;   People 
V.  Judson,  11  Daly  (N.  Y.)  1,  83. 

•sSUte  V.  Cole,  2  McCord  (S.  C.)   117;  Rex  v. 
Cox,  4  Car.  &  P.  538. 

«•  State  V.  Alexander,  7  Rich.   (S.  C.)   5.     See 
Com.  T.  Runnels,  10  Mass.  518.  6  Am.  Dec.  148. 

?<>  State  V.  Alexander,  supra. 


1008  CRIMES 

over  two,  but  there  must  be  at  least  three." 
It  is  not  necessary,  however,  that  three  per- 
sons be  indicted  or  be  kiio\7n.  An  indict- 
ment will  lie  against  one  or  two  persons  for 
either  of  these  offenses,  if  it  be  alleged  snd 
proved  that  there  were  three  or  more  persons, 
and  that  the  others  are  dead,  or  that  their 
names  are  not  known. "^  Where  three  persons 
are  together  for  a  common  unlawful  purpose, 
it  is  not  necessary,  in  order  to  make  them  all 
guilty  of  riot,  that  all  should  do  some  physical 
act.  It  is  enough  if  two  or  even  one  of  them 
does  the  unlawful  act,  if  the  others  are  pres- 
ent, abetting  it." 

{f)  Justification  or  Excuse.— FeraoBs  act- 

51  4  Bl.  Comm.  H6:  Rex  v.  Scott,  3  Burrows, 
12S2;  State  v.  O'Donald,  1  McCord  (S,  C.)  G3I. 
And  see  Turpin  v.  State.  4  BlacM.  (Ind.)  72;  Com. 
V.  Berry,  5  Gray  (Mass.)  93. 

Under  the  Illinois  statute,  two  personB  may 
commit  these  offenees.  See  Logg  v.  People,  92  HI. 
59E.  Tbe  same  is  true  under  tbe  Georgia  statute. 
Prince  v.  State,  30  Ga.  27. 

::  Rex  v.  Scott.  3  Burrows,  1262;  State  v.  Calder, 
3  McCord  (S.  C)  462;  State  v.  Brazil.  Rice  (S.  C.) 
2B7. 

T^i  State  V,  Straw.  33  Me.  554.  See.  also,  Wil- 
liams V.  State.  9  Mo.  270;  People  v.  Judson,  11 
Daly  (N.  Y.)  1.  85. 
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ing  under  la^yful  authority,  as  peace  officers 
and  soldiera,  so  long  as  they  do  not  exceed 
their  authority,  either  as  to  the  thing  done, 
or  the  manner  of  doing  it,  are  not  guilty  of 
riot.  But  peace  officers  and  soldiers  may  be 
guilty  of  riot  if  they  act  without  authority, 
or  in  excess  of  their  authority.'*  Custom  is 
no  justification  or  excuse."" 

(g)  Acts  of  One  the  Acts  of  All. — When 
three  or  more  persons  enter  in  concert  upon 
the  execution  of  an  unlawful  purpose,  and 
the  combination  or  concert  is  shown,  the  acts 
of  one  are  the  acts  of  all.^"  To  constitute  a 
person  a  rioter,  it  is  not  necessary  that  he 

Testate  y.  Cole.  2  McCord  (S.  C.)  117;  Darst  v. 
People.  51  111.  28G;  Douglaae  v.  SUte,  6  Yerg. 
(Tena.)  62G. 

In  Darst  v.  People,  supra,  police  officers  and 
town  trustees  who  proceeded  to  a  man's  house, 
broke  down  the  door,  and  seized  and  carried  away 
iotozlcatlns  liquors,  without  previous  Judicial  de- 
termination that  the  man  was  guilty  of  maintain- 
ing a  nuisance  In  violation  of  a  statute,  were  con- 
victed of  riot,  though  the  statute  Id  terms  author- 
iied  this  mode  of  proceeding.  It  was  held  that  the 
statute  was  unconstitutional  in  so  far  as  It  allowed 
such  seliure  without  previous  Judicial  proceedings, 
and.  In  effect,  that  It  was  no  Justification. 

"•  Bankus  v.  SUte,  4  Ind.  114;  ante,  }  84. 

TiBell  V.  Mallory.  61  HI.  167;  People  v.  O'Lough- 
lln.  3  Utah,  133. 


shall  be  actively  engaged,  or  that  he  shall  do 
any  physical  act  of  violence  himself.  It  was 
said  in  substance  in  a  New  York  case:  The 
law  does  not  distinguish  between  the  relative 
degrees  of  violence  on  the  part  of  individuals 
in  a  riot,  but  all  \vho  aid  and  assist  in  it  are 
equally  guilty.  Any  act  in  aid  or  furtherance 
of  the  comraon  design  is  sufficient.  It  is  not 
necessary  that  a  party  shall  do  any  physical 
act,  such  as  throwing  a  stone,  or  commit  per- 
sonal violence,  or  be  armed  with  a  weapon,  or 
make  use  of  threatening  speeches.  If,  by  any 
act  of  his,  done  with  intent  to  create  a  riot, 
he  assists  to  bring  it  about,  or  if,  by  signs, 
words,  gestures,  cries,  shouting,  or  any  other 
thing,  he  aids  to  promote  or  augment  it,  he 
is  guilty.'' 

426.  Disturbance  of  Public  Asaflmbty. — Disturb- 
ance of  any  public  aaaembfy,  whether  the  a*s«m- 
bly  be  for  the  purpose  of  religious  worship,  or 
for  some  other  lawful  purpose,  Is  a  mltdemeanor 

The  reason  why  the  disturbance  of  a  public 

"  People  V.  Judson.  11  Daly  (N.  Y.)  1.  85.  And 
see  State  v.  Straw,  33  Me.  554;  Williams  v.  SUte, 
9  Mo.  270. 

i>Com.  V.  Hosey.  16  Mass.  385;  State  t.  Jasper, 
4  Dev.   (N.  C.)   323;   State  v.  LInkhaw,  SQ  N.  C. 
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assembl;  is  puniahed  as  a  misdemeanor  at 
common  law  is  because  it  either  amounts  to 
a  breach  of  the  peace  iu  itself,  or  because  it 
has  a  direct  teudency  to  cause  a  breach  of  the 
peace.  The  assembly  need  iiot^be  for  the  pur- 
pose of  religious  worship.  It  is  a  misdemean- 
or to  disturb  any  public  assembly,'*  In  most 
states,  perhaps  in  all,  such  offenses  are  now 
expressly  punished  by  statute."* 

427.  Disorderly  Houses.— A  house  which  is  k«pt 
in  such  »  way  as  to  disturb  the  public  peace,  or  to 
encourage  or  promote  breaches  of  the  public  peace, 
ii  a  disorderly  house,  and  the  keeping  of  the  same 
is  a  misdemeanor  at  common  law. 

Some  disorderly  houses  are  of  such  a  na- 
ture that  they  tend  to  con-upt  the  morals  of 
the  comniunily,  and  tJie  keepiiij;  of  them  is 
punished  as  a  mifidemoiinor  for  this  reason.*' 
Others  are  of  such  a  nature  that  they  tend  to 
encourage  or  promote  breaches  of  the  peace, 

2U,  12  Am.  Rep.  645i  Bell  v.  Graham,  1  Nott  & 
McC.  (S.  C.)  278,  9  Am.  Dec.  C87:  Hunt  v.  State. 
1  Tex.  App.  116.  30  Am.  Rep.  12S.  See,  also,  State 
T.  Wright.  41  Aik.  410,  48  Am,  Rep.  13;  Lancaster 
V.  State.  53  Ala.  398,  2j  Am.  Rep.  62j. 

:>  See  the  cases  above  cited. 

•»8ee  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  tit.  "DlB- 
turblng  Meetings." 

•1  Post.  H  466,  466. 
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and  the  keeping  of  them  is  punished  on  this 
ground.  There  are  others,  the  keeping  of 
which  is  punished  for  both  reasons.  Of  the 
tirst  kiiiil  are  bawdy  houses.  Of  the  second 
kind  uTf  saloons  and  other  places  in  which 
disorderly  pcrsdiis  are  allowed  to  congregate, 
and  by  iiuarreling,  swearing,  or  other  dis- 
order, distnrl>  the  public  pence,  and  annoy  the 
neighborhood.  The  keeping  of  such  a  place 
is  a  niisdemeanor  ar  common  law.**  Common 
ganililiiig  honsos,  and  places  where  cock  fight- 
ing and  other  iniliiwfnl  giuncs  and  sports  are 
pcrniitteil,  tend,  not  only  to  corrupt  the  public 
morals,  Imt  also  to  encourage  or  promote 
breaches  of  the  peace,  and  the  keeping  of  such 
places  is  a  misdemeanor  for  both  r 


sj  1  Hawk.  P.  C.  c.  75.  5  6;  Rex  v.  Moore.  3  Bam. 
&  Adol.  184;  U.  S.  v.  Dixon,  4  Cranch,  C.  C.  107. 
Fed.  Cas.  No.  14.970;  State  v.  Buckley.  5  Harr. 
(Del.)  .108;  State  v.  Bertheol,  S  Blackf.  (Ind.)  474, 
39  Am  Dec.  442;  SUte  v.  Haines,  30  Me.  65;  Beard 
V.  State,  71  Md.  275,  17  Am.  St.  Rep.  B36. 

811  Hawk,  P.  C.  c.  75.  8  6;  Rex  v.  Hlggtaaon.  2 
Burrows,  1232;  Rex  v.  Dixon,  10  Mod.  336;  U.  8. 
V.  Dixon,  4  Cranch,  C.  C.  107,  Fed.  Cas.  No.  14,970; 
State  V,  Haines,  30  Me.  65;  Vanderworker  v.  State, 
13  Ark.  700;  King  v.  People,  83  N.  Y.  587;  Board 
T.  State,  71  Md.  275,  17  Am.  St.  Rep.  G36:  Calla  T. 
State,  110  Ala.  60;  Lord  v.  State,  16  N.  H.  32C,  41 
Am.  Dec.  729;  post,  S  466. 
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To  render  a  house  disorderly,  the  disorder 
need  not  be  inside  the  house.  If  a  place  is 
so  conducted  as  to  attract  disorderly  persona, 
the  keeping  of  it  is  a  misdemeanor,  although 
the  persons  go  or  remain  outside  to  be  dis-  ■ 
orderly.**  If  a  man  is  guilty  of  keeping  a 
disorderly  house,  it  is  no  defense  for  him  to 
show  that  he  has  endeavored  to  prevent 
breaches  of  the  peace  and  other  disorder.^* 

428.  Libel — (a)  In  General. — It  It  a  mltdemean- 
or  at  common  law  to  mallcloualy  publish  any  writ- 
ing, picture,  aign,  or  other  repreeentation  which 
tends  to  defame  a  living  perion,  and  expose  him 
to  ridicule,  hatred,  or  contempt,  or,  under  some 
circumstances,  to  defame  the  memory  of  »  de- 
ceased person.  Slander,  or  verbal  defamation, 
is  not  punished  at  common  law,  but  is  punished 
in  some  jurisdictions  by  statute. 

(6)  Against  a  Living  Person.—  Libels 
against  individuals  have  a  direct  tendency  to 
provoke  violent  retaliation,  and  thereby  cause 
breaches  of  the  public  peace,  and,  because  of 
this  tendency,  they  are  regarded  and  punished 
as  a  misdemeanor  at  common  law.*"    In  most 

'•state  V.  Buckler.  5  Harr.  (Del.)  SOS;  State  v. 
Webb,  26  lona,  235:  State  v.  Thornton.  Busb.  (N. 
a)  252. 

M  Cable  V.  State,  S  Blackf.  (Ind.)  531;  Price  v. 
State.  96  Ala.  1. 

■■Gregory  v.  Reg.,  IS  Q.  B.  957,  5  Cox.  C.  C.  247; 


Btates,  libel  is  now  puniahed  by  statute.  Any 
publication  by  writing,  etc.,  which  is  calcu- 
lated to  defame  a  person,  and  to  expose  him 
to  ridicule,  hatred,  or  contempt,  is  a  libel. *^ 
To  maliciously  publish,  either  by  direct  state- 
ment, or  by  innuendo,  insinuation,  irony,  or 
otherwise,**  that  a  person  is  guilty  of  a  crime, 
is  clearly  a  libel.*"  It  has  also  been  held  a 
libel  to  publish  of  a  person  that  he  has,  as  a 
juror,  been  guilty  of  misconduct  in  staking 
a  verdict  upon  chance,'"  or  that  he  is  a  rascal, 
scoundrel,  cheat,  etc.^'  A  malicious  publica- 
tion which  imputes  dishonesty  or  incapacity 
to  a  man  in  his  trade  or  profession  is  indict- 

Rex  V.  Critchley,  4  Term  H.  129,  note;  Com.  T. 
Chapman,  13  Mete.  (Mass.)  6S;  State  v.  BurDbain, 
9  N.  H.  34;  State  v.  Avery,  7  Conn.  266,  18  Am. 
Dec.  105. 

«' Steph.  Dig.  Crlm.  Law,  art.  269;  Gregory  t. 
Reg.,  15  Q.  B.  937,  5  Cox.  C.  C.  £47;  Barthelemy  v. 
People.  2  Hill  (N.  Y.)  248;  State  v.  Henderaon,  1 
Rich.  (S.  C.)  180;  State  v.  Avery.  7  Conn.  266, 
IS  Am.  Dec.  105. 

•s  Steph.  Dig.  Crlm.  Law,  art.  269. 

"°2  Wbart.  Ciim.  Law.  1  1696;  Smith  T.  SUte. 
32  Tex.  594. 

»oCoin.  V.  Wrlgbt.  1  CuBb.  (Mass.)  46. 

*'  See  Williams  v.  Karnes.  4  Humph.  (Tenn.)  9. 
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able  as  a  libel.'*  The  same  is  true  of  a  pub- 
lication imputing  to  a  man  or  woman  tbe 
commission  of  adultery  or  other  immoral  con- 
duct." In  an  English  case,  the  words  pub- 
lished were:  "Why  should  T.  be  surprised 
at  anything  Mrs.  W.  does  ?  If  she  chooBee  to 
entertain  B.,  she  does  what  very  few  will  do; 
and  she  is,  of  course,  at  liberty  to  follow  the 
bent  of  her  own  inclining,  by  inviting  all  ex- 
patriated foreigners,  who  crowd  our  streets, 
to  her  table,  if  she  thinks  fit." — and  an  in- 
dictment was  sustained.** 

To  be  indictable,  a  defamatory  libel  need 
not  necessarily  refer  to  any  one  particular 
person.  It  may  refer  to  a  body  of  persona,  if 
definite  and  small  enough  for  its  individual 
members  to  be  recognized  as  such.*'  Thus,  a 
religious  society  of  nuns  may  be  libeled  by 
suggesting  immorality  and  the  birth  of  il- 
legitimate children  in  their  nunnery," 

"2  WbftFt.  Crim.  Law,  3  1597:  Rlgga  v,  Den- 
nlaton,  3  Jobns.  Cas,  (N.  Y.)  198,  2  Am.  Dec.  145. 

"Reg,  V.  Gathercoli',  2  I.ewin.  C.  C.  337:  State 
V.  Avery,  7  Conn.  266.  18  Am,  Def.  105. 

"•Gregory  v.  Reg.  15  Q.  B.  957,  5  Con.  C.  C.  247. 

•sSteph.  Dig.  Crlm.  Law.  art.  267. 

"Reg.  V.  Gatherrole,  2  Lewin,  C.  C.  237. 

A  libel  may  be  publlBher]  against  "certain  per- 
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(c)  Againsl  a  Dead  Person. — The  publi- 
cation of  a  libc!  on  the  character  of  a  dead 
person  is  a  misdenieanor  if  it  is  calculated  to 
throw  discredit  on  living  persons,  and  so  pro- 
voke tliem  to  u  bi-eaeh  of  the  peace,  but  not 
otherwise.*' 

(d)  Things  Capable  of  Being  Libels. — Any 
words  or  signs  conveying  defamatory  matter 
marked  npon  jiny  substance,  and  anything 
which,  by  its  own  nature,  convevs  defamatory 
matter,  may  be  a  libel,  as  a  letter,  or  a  pas- 
sage in  H  newspaj>or  or  book,  words  written  on 
a  wall,  a  picture,  a  gallows  set  np  before  a 
man's  door,  etc.**  Words  spoken,  or  mere 
verbal  slander,  concerning  a  private  individ- 
ual only,  are  not  indictable  at  common  law, 
though  they  are  punished  in  some  jurisdic- 
tions by  statute.*' 

BOOB  lately  arrtved  from  Portugal,  and  living  sear 
Brood  street."  though  no  particular  person  Is 
mentioned  or  referreil  to.  Rex  t.  Osborne,  2  Keb. 
230. 

«iSteph.  Dig.  Crlm.  Law,  art.  267;  Rex  v.  Top- 
ham,  4  Term  R.  126;  Rex  v.  Crftchley,  4  Term  R. 
129,  Dote;  Com.  v.  Taylor,  G  Blnn.  (Pa.)  277. 

09  Steph.  Dig,  Crlm,  Law,  art.  268. 

e»  Steph.  Dig.  Crlm.  Law.  art,  268;  State  v.  Wake- 
field, S  Ho,  App.  11, 
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(e)  Publication. — To  publish  a  libel  is  to 
deliver  it,  read  it,  or  cominimicate  its  pur- 
port in  any  other  manner,  or  to  exhibit  it  to 
any  person  other  than  the  person  libeled,  pro- 
vided the  person  making  the  publication 
knows,  or  has  an  opportunity  of  knowing,  the 
contents  of  the  libel.'"*  Publication  is  neces- 
sary."" If  the  libel  is  placed  where  others 
may  see  it,  there  is  a  publication,  whether 
others  do  in  fact  see  it  or  not."**  It  has  been 
held  in  several  cases  that  a  libel  is  sutGciently 
published  to  support  an  indictment  if  it  is 
sent  to  the  person  libeled,"**  but  it  is  doubtful 
whether  this  is  the  law,  tmless  it  is  sent  with 
the  intention  of  provoking  a  breach  of  the 
peace,  for  a  libel  exhibited  only  to  the  person 
libeled  cannot  expose  him  to  hatred,  ridicule, 
or  contempt."'* 

iDoSteph.  Dig.  Crlm.  Law,  art.  270;  Rex  v.  Bur- 
dett,  4  BarD.  ft  Aid.  95. 

idi  See  tlie  caees  above  cited.  Aod  see  State  v. 
Barnes,  32  Me.  630. 

iDiRez  V.  Burdett,  4  Bam.  ft  Aid.  9&;  Giles  v. 
SUte.  6  Oa.  276 

los  Phillips  V.  Jansen,  2  Esp.  824 ;  Reg.  v.  Brooke. 
7  Cot.  C.  C.  251;  State  t.  Avery,  7  Conn.  266,  18 
Am.  Dec.  105.  Compare  Rex  v.  Wegener,  2  Stark. 
245. 

■-  Wegener. 


1018  CRIHBS 

(f)  Malice. — The  publication  of  a  libel, 
to  be  indictable  as  a  misdemeanor,  must  bo 
malicious,  but  this  does  not  mean  that  there 
must  be  ill  will  or  actual  malice  towards  the 
person  libeled,  or  even  that  there  shall  be 
any  general  bad  design  or  intent.  If  a  libel 
ia  published  willfully,  and  without  sufficient 
cause  or  excuse,  as  explained  in  the  following 
paragraphs,  it  is  published  maliciously."" 
"Malice,"  in  the  law  of  libel,  means  a  publi- 
cation "intentionally  and  without  just  cause 
or  excuse."  '**  JlalJce  is  inferred  as  a  pre- 
sumption of  fact  from  the  publication,  un- 
less justification  or  excuse  is  shown.'*" 

(g)  Truth  of  PuhVtcalion. — At  common 
law,  the  fact  that  the  publication  is  true  is 
no  justification,  but  by  statutes  in  England 
and  in  this  country,  the  common-law  rule 
has  been  so  far  modified  that  the  truth  of 
the  publication  may  be  shown,  and  will  con- 

i"-''Steph.  Dig.  Crlm.  Law,  art.  271:  Bromage  v. 
Prosser.  4  Barn.  &  C.  247;  Com.  v.  Knelling,  15 
Pick.  (Mass.)  337;  Com.  v.  Bonner,  «  Mete,  (Mass.) 
410;  Haley  v.  State,  63  Ala.  83, 

iiiaBiomage  v.  Prosaer.  supra;  Ci>jn.  \.  Snelllug, 

lOT Barthelemy  v.  People.  Z  Hill  iN  Y,)  248. 
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stitute  a  defense,  if  it  is  made  to  appear  that 
the  publication  was  made  with  good  mo- 
tives, and  for  justifiable  ends,  or  tliat  it 
was  for  the  public  benefit.^"*  Unless  this  is 
made  to  appear,  the  truth  of  the  publica- 
tion la  no  justification  or  excuse,  even  under 
the  fltatutes.^"* 

(fc)  Privileged  Oomviuiiications  —■  {1) 
In  General. — The  publication  of  a  libel  is 
not  a  misdemeanor  if  the  defamatory  matter 
published  is  honestly  believed  to  bo  true 
by  the  person  publishing  it,  and  if  the  rela- 
tion between  the  parties  by  and  to  whom  the 
publication  is  made  is  such  that  the  person 
publishing  it  is  under  any  legal,  moral,  or 
social  duty  to  publish  such  matter  to  the 
person  to  whom  the  publication  is  made,  or 
has  a  legitimate  personal  interest  in  so  pub- 
lishing it,  provided  the  publication  does  not 
exceed,  either  in  extent  or  in  manner,  what 

iMSee  6  &  7  Vict.  c.  96.  |  8;  Steph.  Dig.  Crim. 
Law,  art.  272;  Rex  v.  Burdett,  4  Bam.  &,  Aid.  9S; 
Keg.  V.  Newman,  1  El.  ft  Bl.  268,  Dears.  C.  C.  S5; 
Com.  V.  Snelllng,  15  Pick.  (MasB.)  337;  Com.  t. 
Damon,  136  Mass.  441;  SUte  v.  Lehre,  2  Brev.  (S. 
C.)  446. 

><*  Com.  T.  Snelllng,  supra. 


ia  reasooably  sufBcient  for  the  occasion.^'* 
This  rule  does  not  protect  communications 
containing  false  defamatory  matter  made 
maliciouslj,  and  to  injure  the  person  to 
whom  they  relate."' 

(2)  FaiT  Criticism. — The  publication  of 
a  libel  is  not  a  misdemeanor  if  the  defama- 
tory matter  consists  of  comments  upon  per- 
sons who  submit  themselves,  or  upon  things 
submitted  by  their  authors  or  owners,  to 
public  criticism,  provided  such  conunente  are 
fair.'"  Every  person  who  takes  a  public 
part  in  public  affairs,  either  by  becoming  a 
candidate  for  office,  or  by  holding  public 
office,  or  otherwise,  submits  his  conduct 
therein  to  criticism."'      And  every  person 

110  Stepb.  Dig.  Crim.  Law,  art  273.  See  Beatson 
V.  Skene,  6  Hurl.  &  N.  838;  Todd  v.  Hawkina,  8 
Car.  ft  P.  SS;  Com.  v.  BlandlBK.  3  Pick.  (Mass.) 
304;  Lewis  v.  Chapman,  16  N.  T.  369;  Byam  T. 
Collins,  111  N.  Y.  143;  Fowlee  v.  Bowen,  30  N.  T, 
20;  State  v.  Lonsdale,  48  Wis.  348. 

"iCom.  V.  Blandlag,  3  Pick.  (Mass.)  304:  Byam 
V.  Collins.  Ill  N.  Y.  143. 

ii=Steph.  Dig.  Crim,  Law,  art.  374. 

uisteph.  Dig.  Crim.  Law,  art.  274;  Hflnwood 
V.  Harrison.  L.  R.  7  C.  P.  606;  Harrison  v.  Busb. 
5  El.  &  Bl.  344;  SUte  v.  Burnham,  9  N.  H.  34; 
Vaoderzee  v.    McGregor,   12  Wend.    (N.  T.)    54S. 
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who  publishes  any  book  or  other  literary 
production,  or  any  work  of  art,  or  any  ad- 
vertisement of  goods,  submits  the  book,  or 
literary  production,  or  work  of  art,  or  ad- 
vertisement, to  public  criticism."*  In  like 
manner,  any  person  who  takes  part  in  any 
dramatic  performance,  or  other  public  ex- 
hibition or  eutertainmeut,  submits  himself 
or  herself  to  public  criticism  to  the  extent  to 
which  he  or  she  takes  part  in  it.^"  A  fair 
comment  within  the  rule  above  stated  is  n 
comment  which  is  either  true,  or  which,  if 
false,  expresses  the  real  opinion  of  its  au- 
thor, such  opinion  having  been  formed  with 
a  reasonable  degree  of  care,  and  on  reason- 
able grounds.*" 

(5)  Legislative  Proceedings,  Public 
Meetings,   and    Comments    Thereon. — It   is 

27  Am.  Dec.  1B6;  Bodwell  v.  Osgood.  .1  Pick. 
(Uaaa.)  379.  15  Am.  Dec.  228;  Com.  v.  Clap,  i 
H&es.  163;  State  v.  Balcb.  31  Kan,  466:  Negley 
v.  Farrow,  60  Md.  168. 

ii«  Stepb.  Dig.  Crlm.  Law,  art.  274;  Carr  v.  Hood, 
1  Camp.  366;  TbompBon  v.  Shackell,  1  Mood,  ft 
H.  187;  Jenner  v.  A'Beckett,  L.  R.  7  Q.  B.  II. 

lit  Stepb.  Dig,  Crlm.  Law.  art.  274;  Dibdln  v. 
Swan,  1  Esp.  28. 

u«  stepb.  Dig.  Crim.  Law,  art.  274;  Hunter  v, 
Sbarpe.  4  Foat  ft  F.  983. 
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not  a  misdemeanor  to  publish  such  of  the 
reports,  papers,  votes,  or  proceedings  of  r 
legislative  assembly  ss  such  assembly  may 
deem  fit  or  necessary  to  be  published,  or  any 
extract  from,  or  abstract  of,  such  reports, 
papers,  votes,  or  proceedings,  if  the  publi- 
cation is  in  good  faith,  and  without  malice, 
or  to  publish  a  fair  report  of  any  debate  in 
a  legislative  assembly,  even  though  such 
publication  may  contain  matter  defamatory 
of  the  character  of  individuals.'"  It  is  a 
libel,  however,  to  publish  a  report  of  a  public 
meeting  if  it  contains  such  matter,  although 
the  report  may  be  fair,  and  may  be  published 
in  order  to  give  the  public  information,  and 
not  in  order  to  injure  the  person  to  whom 
the  defamatory  matter  relates.^'*  A  mem- 
ber of  the  legislature  is  not  indictable  for 
defamatory  matter  published  by  him  in  the 
due  course  of  legislative  proceedings.^^' 

(i)  Proceedings  in  Courts  of  Justice. — 
It  is  not  a  misdemeanor  to  publish  anything 

u'Steph.  Dig.  Crlm.  Law,  art.  276;  Mason  v. 
Walter,  L.  R.  4  Q.  B.  73. 

iisStepb.  Dig.  Crlm.  Law,  art.  276;  Davlaoa  v. 
Duncan,  7  El.  &  Bl.  231. 

ii»See  Coffin  v.  Coffin,  i  Mui.  1. 
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whatever  in  a  judicial  proceeding  before  a 
court  of  competent  jurisdiction,  civil  or  mili- 
tary, even  though  the  person  publishing 
knows  that  the  matter  is  false,  and  publishes 
it  in  order  to  injure  the  person  to  whom  it 
relates.*"" 

(5)  Report  of  Judicial  Proceedings. — 
Nor  is  it  a  misdemeanor  to  publish  a  fair 
report  of  the  proceedings  in  a  court  of  jus- 
tice, or  ex  parte  proceedings  of  a  judicial 
nature,  though  it  may  defame  the  character 
of  an  individual,  provided  the  publication 
does  not  amount  to  a  seditious,  blasphemous, 
or  obscene  libel.'*'  Such  a  report  is  not 
fair  when  partial,  but  it  is  fair  when  it  is 
substantially  accurate,  and  when  it  is  either 
complete,  or  condensed  in  such  a  manner  as 
to   give    a    just    impression    of    what    took 

'="Stepli.  Dig.  Grim.  Law,  art.  376;  Cutler  v. 
Ulxon.  4  Coke.  14b;  Hendereon  v.  Broomhead.  4 
Hurl.  &.  N.  569,  576;  Dawklns  v.  Lord  Paulet,  L.  R. 
3  Q.  B.  94;  Com.  v.  Blandlng,  3  Pick.  (Mass.)  304. 

'"Steph.  Dig.  Crlm.  Law,  art.  277;  Curry  v. 
Walter,  1  Bos.  &  P.  526;  Hyalls  v.  Leader,  L.  R. 
I  Excb.  296,  300;  LewU  v.  Levy,  Bl.,  Bl.  ft  EL  637; 
Com.  V.  BlandlDg.  3  Pick.  (Maes.)  304;  Thompson 
V,  PowDing,  15  Nev.  185. 
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place.^**  This  rule  does  not  protect  com- 
ments made  by  the  reporter,  or  reporta  of 
observations  made  by  persons  not  entitled 
to  take  part  in  the  proceedings.^^* 

429.  Marieloua  Mlachlef.— Mallcloui  injury  to  tha 
property  of  another  la  a  mledemeanor  at  common 
Saw.  In  most  juHsdictiona  it  l«  now  Bxpr«aaly 
puniahed  by  atatute. 

The  offense  of  malicious  mischief,  wbioh 
consists  in  maliciously  destroying  or  injur- 
ing the  property  of  another,  has  already 
been  considered  at  some  length  in  treating 
of  offenses  against  the  property  of  individ- 
uals. When  such  an  act  is  done  under  such  cir- 
cumstances as  to  constitute  an  actual  breach 
of  the  public  peace,  it  is  clearly  punishable 
at  common  law;  and,  by  the  weight  of  au- 
thority, such  au  act  is  punishable,  even  when 
there  is  no  actual  breach  of  the  peace,  be- 
cause it  has  a  direct  tendency  to  provoke 
violent  retaliation,  and  thereby  cause  a 
breach  of  the  peace.  The  subject  is  now 
covered  in  most  jurisdictions,  if  not  in  all,  by 

iiiStepb.  Dig.  Crim.  Law.  art,  277;  Lewis  t. 
Levy,  EI..  Bl.  &  Bl.  537,  561. 

ussteph.  Dig.  Crlm.  Law,  art  377;  Lewis  t. 
bevy.  El.,  Bl.  ft  El.  537,  539;  Delegal  v.  Htghler, 
3  Btng.  N.  O.  960.  961. 
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statute,  80  that  resort  to  common-law  author- 
ity is  not  necessary.'-* 

II.  OFFENSES  AFFECTING  THE  ADMINISTRA- 
TION OF  JUSTICE  OR  OF  QOVERNMENT. 
430.  In  Qeneral. — Any  act  which  Injuriously  mt- 
feets,  obatructi,  or  corrupts  the  adminlatratlon 
of  public  justice,  or  the  adm Inlet retlon  of  the  gov 
ernment,  or  which  hae  a  direct  tendency  to  do  »o, 
ia  a  misdemeanor  at  common  law. 

It  is  obvious  that  public  policy  requires 
the  punishment  of  acts  which  corrupt  or  ob- 
struct, or  which  have  a  direct  tendency  to 
corrupt  or  obstruct,  the  administration  of 
justice  and  of  the  government,  and  it  is  safe 
to  say  that  any  such  act  is  punishable  as  a 
misdemeanor  at  common  law.'"     For  this 

>2«Ante,  i  3SS. 

'"i  Bl.  Comm.  127  et  seq.;  Reg.  v.  BurKeas,  18 
Q.  B.  Dlv.  141 :  Com.  v.  CallaKhan.  2  Va.  Gas.  460, 
Beale'E  Cas.  116;  Slomer  v.  People,  2G  HI.  70.  76 
Am.  Dec.  786;  Walsh  v.  People,  65  111.  G8,  16  Am. 
Rep.  669,  Beale'B  Cas.  123;  State  t.  McNally.  34 
Me.  210,  66  Am.  Dec.  651;  State  v,  DeWltt.  2  Hill 
(S.  C.)  283.  27  Am.  Dec.  371 ;  SUte  v.  Keyea,  8  Vt 
67,  30  Am.  Dec.  450;  Com.  v.  Sllsbee.  9  Maaa.  417. 

It  ia  a  misdemeanor  at  common  law  to  binder 
or  dissuade  a  witness  from  attending  before  a 
ctmit  In  obedience  to  a  aummona,  Com.  v.  Rey- 
nolds, 14  Gray  (Mass.)  87,  74  Am.  Dec.  666;  or  to 
even  attempt  to  deter  a  witness  from  attendlnc  a 


reason,  the  common  law  puniBhea  bribery 
and  other  Tnisconduct  of  judicial  and  other 
officers,  bribery  of  jurors,  or  otherwise  tam- 
pering with  jurors,  champerty  and  main- 
tenance, compounding  felonies,  obstructing 
officers  iu  the  ser^'ice  of  process,  etc.,  pei^ 
jury  and  subornation  of  perjury,  bribery 
and  fraud  in  connection  with  public  elections, 
and  many  other  offenses.  These  specific  of- 
fenses will  be  considered  in  the  following 
sections. 

431.     Perjury    and    Subornation    of    Perjury  — 
(a)  Definitiona. — Perjury,  at  common  law,  la  the 


wiirful  and  corrupt  takInQ  of  a  falae  oath  in  a 
Judicial  proceeding.  In  regard  to  a  matter  material 
to  the  l«Bue.>3>  It  la  extended  by  atatute,  In  moat 
Juriadlctlons,  to  falae  awcarlng  not  in  4  Judicial 
proceeding.  It  Is  a  mlademeanor  at  common  law. 
To  conatltute  the  ofTenae, 

1.  The  testimony  muat  be  falae,  or  believed  to 
be  false,  or  the  witneas  muat  not  know 
whether  it  ia  true  or  false. 

trial,  altliougli  the  attempt  Is  made  before  tbe 
service  of  a  subpoena,  and  altbougb  It  Is  unsuc- 
cessful. SlAte  V.  Keyes,  S  Vt.  57.  30  Am.  Dec 
450. 

i»3  Inst  IS4;  1  Hawk.  P.  C.  c.  69.  i  1;  4  BL 
Comm,  153;  Coyne  v.  People,  124  III.  17.  T  Am.  St 
Rep.  324;  People  r.  Fox,  26  Ulcb.  492. 
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2.  The  taking  of  the  false  oath  mint  be  both 

willful  and  corrupt. 

3.  The  matter  sworn  to  must  be  material  to 

the  Issue  or  question  In  controversy. 

4.  Some  form  of  oath,  or  Its  equivalent.  Is  es- 

sential, and  It  must  be  duly  administered 
by  an  officer  authorized  to  administer  It. 

5.  The  oath  Itself,  as  well  as  the  facU  sworn 

to,  must  be  material. 

6.  To  constitute  perjury  In  a  Judicial  proceed- 

ing the  court  or  tribunal  must  have  Ju- 
risdiction. 
Subordination   of  perjury   is  the   procuring   an- 
other to  commit  perjury.     To  constitute  this  of> 
fenae, 

1.  The    testimony    of    the    witness    suborned 

must  be  false. 

2.  It  must  be  given  willfully  and  corruptly  by 

the  witness. 

3.  The  suborner  must  know  that  the  testimony 

to  be  given  by  the  witness  will  be  false. 

4.  And  he  must  know  or  believe  that  the  wit- 

ness will  wllifuliy  and  corruptly   testify 

falsely. 
Taking    a   false    oath    wllifuliy    and    corruptly, 
though  it  may  not  amount  technically  to  perjury. 
Is  a  ..lisdemeanor  at  common  law.>" 

(ft)  The  proceedings  in  Which  Perjury 
may  be  Committed. — At  common  law,  false 

'"  Ex  parte  Overton.  2  Rose.  267;  Reg.  v.  Hodg- 
blSB.  L.  R.  1  C.  C.  212,  11  Coz,  C.  C.  365;  Reg.  v. 
Chapman,  1  Den.  C.  C.  423,  2  Car.  &  K.  846,  3  Coz, 
C.  C.  487. 


swearing,  to  constitute  perjury,  must  be  in 
a  judicial  proceeding,"^  but  in  most  states, 
if  not  in  all,  the  offense  has  been  extended 
by  statute  to  include  false  swearing  in  many 
other  cases."*  Either  at  common  law,  or 
under  particular  statutes,  it  has  been  held 
that  a  charge  of  perjury  may  be  predicated 
upon  a  false  oath  to  procure  a  marriage  li- 
cense,*'**  and   other  extrajudicial   oaths ;  "' 

"S3  Inst.  164;  1  Hawk.  P.  C.  c.  69.  }  1;  Res  t. 
Aylett,  1  Term  R.  63.  69.  per  Lord  Manefleld;  SUto 
T.  Dayton,  23  N.  J.  Law,  43,  S3  Am.  Dec.  270. 

i:t  Tbus.  in  New  Jersey,  a  statute  deslgaates  the 
offlcers  before  wbom  "all  oaths.  atBrmations.  and 
affldavlts  required  to  be  made  or  taken  by  any 
statute  of  thie  state,  or  necessary  or  proper  to  be 
made,  taken,  or  used  In  any  court  of  this  state, 
or  for  any  lawful  purpose  whatever,  ezceptlnf 
ofBclal  oaths,  oaths  required  to  be  taken  In  open 
court,  or  upon  notice,"  and  declares  it  to  be  perjorr 
to  wlllfullj'  and  corruptly  swear  or  afDrm  fal>^ 
In  or  by  any  sucb  oath,  affirmation,  or  affldavlL 
See  State  v.  Dayton.  23  N.  J.  Law,  «,  53  Am.  Dec. 
270. 

iMCall  V.  State,  30  Oblo  St  330;  Warwick  t. 
SUte.  25  Ohio  SL  21;  Harkreader  v.  State,  U 
Tex.  Cr.  R.  243,  60  Am.  St.  Rep.  40. 

»i  As  a  false  oath  on  an  InQnlrr  before  the  leKta- 
lature,  Bz  parte  McCarthy.  29  Cal.  396.  401;  or  <n 
a  hearing  before  referees.  State  ▼.  Keene,  26  Me. 
U;  or  arbitrators,  State  t.  Stephenson,  4  McOord 
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upon  a  false  affidavit  made  for  the  purpose 
of  instituting  a  criminal  prosecution,  or  of 
procuring  a  warrant  of  arrest,'*'  or  a  search 
warrant;"'  upon  a  false  poor  debtor's  or 
insolvent  debtor's  oath;"*  a  false  oath  in 
naturalization  proceedings ;  '"^  a  false  oath 
to  an  answer  in  chancery,"*  or  on  a  motion 
for  a  continuance,'*'  or  for  a  new  trial ;  '•' 
a  false  oath  in  justification  of  the  sureties 

(8.  C.)  165;  Reg.  v.  Hallett,  2  Den.  C.  C.  237,  G  Coz, 
C.  C.  238;  SUte  v.  Keene,  26  Me.  33;  a  talse  aOlda- 
Tlt  by  a  drafted  man,  claiming  exemption  from 
iDllltar7  aervice,  U.  S.  v.  Sonachall,  4  BIsb.  426, 
Fed.  Cas.  No.  16,352;  a  false  affidavit  as  to  the  cap- 
ital stock  of  a  bank,  required  by  statute.  State  v. 
Dayton,  23  N.  J.  Law,  49,  53  Am.  Dec.  270;  a  false 
affidavit  of  verification  required  by  law  to  chattel 
mortgages.  8Ute  v.  EaUbrooks  (Vt.)    41  Atl.  499. 

instate  v.  Cockran,  1  Bailey  (S.  C.)  60;  Fenna- 
man  v.  State,  6S  Qa.  336;  Shell  v.  SUte,  148  Ind.  60. 

iM  Carpenter  v.  State,  4  How.  (Miss.)  163,  34 
Am.  Dec.  116. 

»"  Arden  v.  SUte,  11  Conn.  408;  Com.  v.  Calvert, 
1  Va.  Cas.  181. 

iMU.  8.  V.  Jones,  14  Blatchf.  90,  Fed.  Cas.  No. 
16,«l;  Bute  v.  Whlttemore.  SO  N.  H.  245.  9  Am. 
Rep.  196;  Rump  v.  Com.,  30  Pa.  St.  475;  Pankey 
V.  People.  2  lU.  80. 

i>*  Rec  V.  Tates.  Gar.  &  M.  132. 

<«  SUte  V.  Shupe.  16  Iowa.  36.  85  Am.  Dec.  48G; 
SUte  V.  Johnson,  7  Blackf.    (Ind.)    49;    SUte  v. 


on  a  bail  bond  or  appeal  bond;  ^'*  a  false 
affidavit  for  a  writ  of  habeas  corpus;  ^*'*  a 
f^lae  oath  by  a  juror  when  examined  on  his 
voir  dire;  '*'  and  false  testimony  before  a 
grand  jury.^" 

(c)  Falsity  of  Testimony.— To  constitute 
perjury,  the  testimony  or  statement  must  be 
false,  or  the  party  must  believe  it  to  be 
false.***  One  who  believes  that  be  is  testi- 
fying falsely,  or  who  does  not  know  whether 
his  testimony  is  true  or  false,  may  be  guilty 
of  perjury,  though  he  may  in  fact  speak  the 
truth.'**      A   person   may   commit   perjury 

WlQBtandley.  151  Ind.  316;  State  v.  Matlock,  48 
La.  Aon.  663. 

"8  State  V.  Chandler,  42  Vt.  446. 

130  Com.  V.  Hatfield.  107  Maes.  227;  Com.  t.  Bu^ 
land,  119  Mass.  317;  Territory  v.  Woller,  2  N.  U. 
470. 

140  White  V.  State.  1  Smedes  &  M.  (Mies.)  149. 

1"  State  V.  Howard.  63  Ind.  502;  State  v.  Wall, 
9  Yerg.  (Tenn.)  347;  Com.  v.  Stockfey,  10  Lelgt 
(Va.)  678. 

'«2  Reg.  V.  Hughes,  1  Car.  &  K.  519;  State  v. 
Offutt,  4  Blackf.  (Ind.)  355;  Stole  v.  McCormlck,  52 
Ind.  169:  Stote  v.  Terry,  30  Mo.  368;  Stote  t. 
Schlll,  27  Iowa.  263;  State  t.  Green.  24  Ark.  591. 

m  State  V.  Traak.  42  Vt.  152. 

m3  Inst,  166;  I  Hawk.  P.  C.  c.  69,  §  6;  Rex  t. 
Edwards,  RuBB.  Crimea,  294 ;  State  v.  Gates,  17  N. 
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either  by  swearing  to  a  fact  which  he  knows 
is  not  true,  or  by  swearing  to  his  knowledge 
or  belief  as  to  a  fact,  when  he  has  no  such 
knowledge  or  belief.^** 

(d)  Knowledge  and  Intent, — It  is  essen- 
tial, at  common  law,  that  the  taking  of  the 
false  oath  shall  be  both  willful  and  corrupt. 
Testifying  falsely  by  mistake,  however  neg- 
ligently or  inconsiderately,  is  not  perjury.^*® 

H.  373;  State  v.  Cruikshank,  6  Blackf.  (Ind.)  62; 
People  V.  McKinney,  3  Park.  Cr.  R.  (N.  Y.)  510. 

i«Rex  V.  Pedley,  1  Leach,  C.  C.  325;  Reg.  v. 
Schlesinger,  10  Q.  B.  670,  2  Cox,  C.  C.  200;  U.  S. 
V.  Atkins,  1  Sprague,  558,  Fed.  Cas.  No.  14,474. 

But  perjury  cannot  be  predicated  upon  the  testi- 
mony of  a  witness  in  giving  his  estimate  of  value, 
or  otherwise  stating  his  opinion,  unless  it  appears 
that  he  made  misstatements  of  fact,  or  did  not 
answer  according  to  his  belief.  In  re  Howell,  114 
Cal.  250. 

i4«  Rex  V.  Smith,  2  Show.  165;  U.  S.  v.  Shellmire, 
Bald.  370,  378,  Fed.  Cas.  No.  16,271;  Lyle  v.  State, 

31  Tex.  Cr.  R.  103;  Cothran  v.  State,  39  Miss.  541; 
Miller  v.  State,  15  Fla.  577,  585;  State  v.  Cockran, 
1  Bailey  (S.  C.)  50;  Lambert  v.  People,  76  N.  Y. 
220;  Green  v.  State,  41  Ala.  419;  Nelson  v.  State, 

32  Ark.  192;  Thomas  v.  State,  71  Ga.  252;  Rowe  v. 
SUte,  99  Ga.  706. 

Not  only  must  the  false  swearing  be  willful, 
but  it  must  be  corrupt,  or  intentionally  false,  and 
it  is  error,  therefore,  at  common  law,  to  instruct 
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For  tliis  reason,  the  fact  that  a  person  has 
given  contradictory  testimony  on  different 
occasions  does  not  show  that  he  has  conunit- 
ted  perjury,  for  he  may,  on  each  occasion, 
have  believed  his  testimony  to  he  true.'*' 
It  has  been  held  that  it  is  perjury  for  a 
witness  to  swear  willfully  and  deliberately 

the  Jury  to  convict  If  the  false  swearing  was  will-, 
ful,  without  also  stating  substantially  that  It  must 
have  been  corrupt.  Cothran  v.  State,  39  Miss.  641. 
Compare  Brown  v.  State,  57  Uiae.  424. 

"Whatever  evil  luteat  may  be  alleged  In  tbe  In- 
dictment as  moving  the  defendant  to  take  the  false 
oath,  the  very  taking  ol  It  must  be  staled  to  have 
been  done  deliberately,  and  with  a  wicked  purpose, 
at  that  moment  existing.  This  has  been  expressed 
by  applying  the  terms  'willful'  and  'corrupt'  to  the 
act  of  swearing."  State  v.  Garland,  3  Dev.  (N.  C.) 
114.  To  allege  that  the  oath  was  taken  "falsely 
and  maliciously"  Is  not  enough.    Id. 

An  honest  oath  under  advice  of  counsel  Is  not 
perjury.  U.  S.  v.  Stanley,  6  McLean,  409,  Fed.  Cas. 
No.  16,376;  U.  S.  v.  Conner.  3  UcL>eas,  673,  Fed. 
Cas.  No.  14,847;  Com.  v.  Clark.  lET  Pa.  SL  267. 
But  It  is  otherwise  if  the  accused  acted  in  bad 
faitk.  knowing  the  testimony  or  statement  waa 
false,  and  sought  the  advice  as  a  mere  cover  to 
secure  Immunity  from  the  penalty  of  the  crime. 
Tattle  V.  People,  38  N.  Y.  431. 

»T  Jackson's  Case.  1  Lewln,  C.  C.  270.  And  see 
Schwartz  v.  Com.,  S7  Orat.  (Va.)  10S6,  21  Am. 
Rep.  386. 
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to  what  is  false,  when  he  has  no  probable 
cause  to  believe  it  to  be  true,  though  he  may 
believe  it  to  be  true,"*  but  this  view  cannot 
be  sustained.  A  witness  who  states  what  he 
believes  to  be  true  cannot  be  guilty  of  vnllftU 
and  corrupt  false  swearing,  however  negli- 
gent or  careless  he  may  be  in  his  belief.'*' 
(e)  Materiality  of  Testimony,  etc. — (i) 
In  General. — In  order  that  perjury  may  be 
predicated  upon  false  testimony,  or  upon  a 
false  affidavit,  the  matter  sworn  to  must  have 
been  material  to  the  issue  or  question  in 
controversy."*      And   the   materiality   must 


It*  Com.  V.  CorQisb,  6  Binn.  (Pa.)  249;  State  v. 
Knox,  Pbll.  (N.  C.)  312.  And  see  Johnson  v.  Peo- 
ple, 94  111.  506. 

M.  U.  S.  V.  Shellmire,  Baldw,  370,  378,  Fed.  Gas. 
No.  16,271.  And  see  Thomas  v.  State,  71  Oa.  262. 
A  witness  Is  not  guilty  ol  perjury  In  falsely  swear- 
ing to  a  tact,  to  the  best  of  hie  opinion,  1(  be 
believes  It  to  be  true,  though  without  any  reason- 
able cause.    Com.  v.  Brady.  6  Qray  (Mass.)  78. 

>"|  Rex  V.  Aylett,  1  Term  R.  63,  69,  per  Lord 
MansOeld;  Reg.  v.  Tate,  12  Cox,  C.  C.  1;  SUte  v. 
Hattaway,  2  Nott  &  McC.  (9.  C.)  118,  10  Am.  Dec. 
680;  aibson  v.  State,  44  Ala.  17;  Wood  t.  Peo- 
ple, 69  N.  Y.  117;  Pollard  v.  People.  69  111.  1*8; 
People  V.  HcDermott,  S  Cal.  28S;  Com.  v.  Knight, 
12  Mass.  273,  7  Am.  Dec.  72;  People  v.  Collier,  1 
Ulch.  137,  48  Am.  Dec.  699;   Martin  t.  Miller,  4 


be  shown.  It  ■will  not  be  preBmned.'"^ 
Whether  it  was  material  or  not  depends,  of 
course,  upon  the  circumstances  of  the  par- 
ticular case.  "Testimony,"  said  the  New 
Hampshire  court,  "tending  to  affect  the  ver- 
dict of  the  jury,  or  extenuating  or  increasing 
the  damage,  and  thus  influencing  the  ]ud^ 
ment  of  the  court,  is  material."  "" 

Mo.  47,  28  Am.  Dec.  342;  Rahm  v.  State.  30  Tez. 
App.  310,  28  Am.  St  Rep.  911;  Crump  t.  Com., 
75  Va.  922;  Rhodes  v.  Com.,  78  Va.  692;  State  v. 
Meader,  54  Vt.  126;  State  v.  Traak.  42  Vt  1S2: 
SUte  V.  Brown  (N.  H,)  38  AH.  731;  People  t. 
Jones,  123  Cal.  299. 

Tbus,  where  a  wltneaa  Bwore  to  a  particular 
fact,  which  was  material,  and  that  he  was  present 
when  It  occurred,  and  afterwards,  when  asked 
where  he  lived  at  the  time,  testined  that  he  lived 
near  the  parties,  which  was  false,  it  was  held  that 
this  was  too  remote  from  the  leaue  to  constitute 
perjury.  State  v.  Hathaway,  2  Nott  ft  McC.  (8. 
C.)  118,  10  Am.  Dec.  B80. 

Under  the  present  statute  in  South  Carolina  it 
has  been  held  that  materiality  Is  not  necessarjr. 
State  V.  Byrd,  28  S.  C.  IS,  13  Am.  St.  Rep.  660. 

isiwood  V.  People.  59  N.  Y.  117;  SUte  t. 
Aikens.  32  Iowa,  403;  Nelson  v.  State,  32  Ark.  192; 
Com.  V.  Pollard.  12  Mete.  (Mass.)  226. 

nsper  Upham.  J.,  In  State  r.  Norrls,  9  N.  H. 
9C.  And  see  State  v.  Meader.  64  Vt  126.  See, 
also,  infra,  this  section. 
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(«)  Collateral  Matters. — The  rule  that 
the  false  swearing  must  be  as  to  a  matter 
material  to  the  issue  or  question  iu  contro- 
versy does  not  mean  that  it  must  be  material 
directly  to  the  main  issue  or  question.  It 
maj  be  as  to  a  collateral  matter,  if  it  affects 
the  issue,'"  It  is  perjury  to  swear  falsely 
aa  to  any  material  circumstance  which  has  a 
legitimate  tendency  to  prove  or  disprove  the 
fact  in  issue. ^'*  And  it  is  perjury  to  swear 
falsely  as  to  ^ny  collateral  issue  arising  in 
the  course  of  an  action  or  proceeding.'"'     A 

»•!  Hawk.  P.  C.  c.  S9,  5  3;  Rex  v.  Qriepe,  13 
Mod.  139.  Holt,  535.  1  Ld.  Raym.  256;  State  v. 
Shupe.  16  Iowa,  36,  85  Am.  Dee.  485;  Jacobs  v. 
SUte,  61  Ala.  44S;  State  v.  Lavalley.  9  Mo.  834; 
Wood  r.  People,  59  N.  Y.  117 ;  State  v.  Brown.  79 
N.  C.  642;  Com.  v.  Pollard.  12  Mete,  (MasB.)  225. 

194  Com.  V.  Grant,  116  Mass.  17;  Wllllama  v. 
State,  63  Ala.  551;  Robinson  t.  SUte,  18  Fla.  898; 
Com.  V.  Pollard,  12  Mete.  (Mass.)  225;  State  v. 
Wakefield.  73  Mo.  549;  Dllcher  v.  State,  39  Ohio 
St.  130;  Bradberry  v.  State,  7  Tex.  App.  376; 
Lawrence  v.  State.  2  Tex.  App.  479;  SUte  v.  Hunt, 
137  Ind.  537. 

Testimony  tending  to  corroborate  evidence  con- 
cerning a  material  matter  Is  material.  Com.  v. 
Parker,  2  Cuah.  (Mass.)  212;  Wood  v.  People,  59 
N.  Y.  117. 

i:9JacobB  V.  SUte,  61  Ala.  443;   State  v.  John- 
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ch&Tge  of  perjury  may  be  predicated  upon 
false  testimony  tending  to  increase  or  miti- 
gate the  damages;"'  false  testimony  for 
the  purpose  of  procuring  the  admission  in 
evidence  of  a  document  that  is  material  to 
the  issue;  ^'^  false  testimony  affecting  the 
credibility  of  the  defendant  as  a  witness,  or 
of  any  other  material  witness.^'^  And  such 
a  charge  may  be  based  upon  a  false  affidavit 

SOD,  7  Blackf.  (Ind.)  49;  State  v,  Sbupe,  16  Iowa, 
36,  S6  Am.  Dec.  4S6. 

"«  State  V.  Keenan.  8  Rich.  (S.  C.)  466;  Steph- 
ene  v.  State,  I  Swan  (Tenn.)  157;  State  v.  Swof- 
(ord.  98  Iowa,  362. 

151  Reg.  V.  Phlllpotta.  3  Car.  ft  K.  135.  S  Don.  C. 
C.  302.  5  Coi,  C.  C.  363. 

i>9Rez  V.  Griepe,  12  Mod.  139,  Holt  635.  1  Ld. 
Ra;m.  256;  Reg.  v.  Overton,  Car.  &  M.  655;  Reg.  v. 
Tyson,  h.  R.  1  C.  C.  107.  11  Coi.  C.  C.  1;  Wood  v. 
People,  59  N.  Y.  117;  People  v.  Courtney,  94  N.  Y. 
490;  People  v.  Barry,  63  Cal.  62;  U.  S.  v,  Lands- 
berg,21  Blatcbf.169.  23  Fed.  585;  State  v.  Mooney, 
65  Mo.  494;  State  v.  Brown,  79  N.  C.  642;  People 
V.  Macard,  109  Mlcb.  S23;  State  v.  Park,  57  Kan. 
431. 

In  Leak  v.  State,  61  Ark.  599.  it  was  held  that 
where,  on  a  criminal  prosecution,  there  la  total 
failure  of  proof  warranting  a  coavictlon  ol  the  ac- 
cused, a  witness  talsely  denying  having  testified  to 
certain  (acts  before  the  grand  Jury,  when  ques- 
tioned  for  the  purpose  of  Impeaching  his  testl- 
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on  a  motion  for  a  continuance,'"  or  for  a 
new  trial."" 

(5)  Incompetent  Evidence.— It  the  evi- 
dence was  material,  ttie  false  swearing  is 
none  the  less  perjury  because  it  was  incom- 
petent, and  would  have  been  excluded  if  ob- 
jected to,**'  or  because  it  was  afterwards 
withdrawn."'  Thus,  a  charge  of  perjury 
may  be  baaed  upon  false  oral  testimony  as  to 
a  promise  within  the  statute  of  frauds.'** 

(4)  Affidavit  or  Deposition  not  Used  or 
Informal. — Nor  is  a  false  affidavit  or  depo- 
sition, which  was  material  when  made,  any 
the  less  perjury  because  it  was  not  used,"* 

mony,  cannot  be  convicted  of  perjury,  as  his  de- 
nial is  Immaterial. 

Wbere  the  evidence  ol  a  witi<33B  in  chief  la  im- 
material, false  teatlmony  on  crosB  examination  aa 
to  matters  ftflectlng  bis  credibility  only  U  not  pei^ 
jury.     Stanley  v.  U.  S.,  1  Okl.  336. 

1"  State  T.  Shupe,  16  Iowa,  36,  85  Am.  Dec.  -ISS; 
SUte  V.  Johnson.  7  Blackf.  (Ind.)  49. 

iiD  State  V.  Chandler,  42  Vt.  446. 

i«i  Reg.  V.  Qibbon,  Leigh  &  C.  109.  9  Cox,  C.  C. 
lOB;  Chamberlain  v.  People,  23  N.  T.  85,  80  Am. 
Dec.  256;  Howard  v.  Sexton,  4  N.  Y.  157. 

1*1  Reg.  V.  Phlllpotte,  3  Car.  ft  K.  135,  S  Den.  C. 
C.  302,  5  Cox,  C.  C.  363. 

i«»  Howard  v.  Sexton,  4  N.  T.  1B7. 

■MRex  V.   Croosley,   7   Tenn    R.  315:    R^  T. 


or  because  it  was  excluded,  or  would  have 
been  excluded,  for  some  mformality.'"  This 
does  not  apply,  however,  to  an  affidavit,  such 
as  an  affidavit  for  an  attachment  or  a  con- 
tinuance, which  fails  to  state  the  facts  neces- 
aary  to  entitle  the  party  to  the  relief 
aought.*" 

(6)  Evidence  not  Affecting  Verdict  or 
Decision.- — ^In  no  ease  is  it  any  defense  to 
say  that  the  court  or  jury  did  not  give  credit 
to  the  testimony,  or  that,  for  any  other  rea- 
son, the  verdict  or  judgment  was  not  influ- 
enced thereby.^"  "It  is  the  act  of  false 
swearing  in  respect  to  a  matter  material  to 
the  point  of  inquiry  which  constitutes  the 
crime,  and  not  the  injury  which  it  might 
have  done  to  individuals,  or  the  degree  of 

White,  Mood,  ft  M.  271;  State  v.  Whittemore,  SO 
N.  H.  246,  9  Am.  Rep.  196;  State  v.  Cockran,  1 
Bailey  (S.  C.)  50.  Compare  Morrell  v.  People,  32 
III.  499. 

'=»  Rex  V.  Halley,  1  Car.  &  P.  258.  Ryan  ft  M. 
94 (tQformallty  as  to  jurat);  Reg.  v.  Christian, Car. 
&  M.  388  (informality  In  title) ;  State  v.  Dayton, 
23  N.  J.  Law,  49.  63  Am.  Dec.  270. 

laiHood  V.  State,  44  Ala.  SI;  State  v.  Hobbs, 
40  N.  H.  229. 

i*T  Hamper's  Case,  2  L.eon.  230;  Pollard  v.  Peo- 
ple, 69  lU.  148;  Wood  v.  Peopls,  69  N.  T.  117. 
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credit  -which  was  given  to  the  testimony."  '*" 
The  fact  that  the  issue  concerning  which  a 
witness  testifies  falsely  is  afterwards  ad- 
mitted does  not  render  the  testimony  im- 
material."* 

(6)  Incompetency  of  Witness. — A  person 
who  has  been  sworn  as  a  witness,  and  who 
has  testified  falsely  as  to  a  matter  material 
to  the  issue,  is  none  the  less  guilty  of  perjury 
because  he  was  not  competent  as  a  witness 
in  the  case,  or  competent  to  testify  as  to  the 
particular  facta.'^" 

(7)  Privileged  Testimony. — And  when 
a  witness  voluntarily  testifies  as  to  matters 
concerning  which  he  might  refuse  to  an- 
swer on  the  ground  that  his  answer  might 
tend  to  criminate  him,  he  is  guilty  of  per- 

'"Per  McAllfster.  J.,  In  Pollard  v.  People.  $9 
III.  14S. 

"•  People  V.  Hitchcock,  104  Cal.  482. 

"'  It  was  ao  held  In  Chamberlain  v.  People,  23 
N.  T.  S5.  SO  Am.  Dec.  255,  where,  In  a  suit  tor  di- 
vorce on  the  ground  of  adultery,  the  huBband,  his 
wife  having  borne  a  child,  testified  falsely  that  he 
had  had  no  Intercourse  with  her  during  their  mar- 
riage. See.  also,  Montgomery  v.  State,  10  Ohio, 
220;  State  v.  Molier.  1  Dev.  (N.  C.)  263;  Sharp  v. 
Wllhlte,  2  Humph.  (Tenn.)  434.  Contra,  Reg.  v. 
Clegs,  19  Law  Times  (N.  S.)  4T. 


jury  if  hia  testimony  is  willfully  and  cor- 
ruptly false."' 

(8)  Voluntai-y  Atlendaiice. — It  can  make 
no  difference  that  the  accused  attended  as  a 
witness  voluntarily,  and  without  the  service 
of  a  subpcena."' 

(/)  The  Oatk—(l)  In  Getierai.— Some 
form  of  oath,  or  its  equivalent,  is  absolutely 
essential.'""  And  it  must  have  been  duly  ad- 
ministered by  an  officer  authorized  to  admin- 

"iMackin  v.  People.  115  111.  312,  56  Am.  Rep. 
167;  State  v.  Maxwell,  2S  La.  Ann.  361;  Uattlng- 
l7  V.  State,  8  Tex.  App.  345.  In  Kentucky  It  haa 
been  held  that  this  is  true,  though  the  accused 
may  have  been  required  to  testify,  against  his 
objection.    Com.  v.  Turner,  98  Ky.  526. 

iTi  Com.  V.  KnlgM.  12  Maea.  273,  7  Am.  Dec.  72. 

11' O'Reilly  V.  People,  86  N.  Y.  154.  40  Am.  Rep. 
525.  In  this  case,  the  accused  had  handed  to  an 
offlcer.  authorized  to  take  and  certify  affidavits, 
an  affldarlt  previously  signed  hy  him,  and  recit- 
ing that  he  had  been  duly  ewom,  and  the  offlcer 
affixed  bla  own  signature  to  the  Jurat  without 
any  worde  or  tormalitlee.  It  was  held  that  a 
charge  of  perjury  could  not  be  predicated  of  the 
transaction,  because  there  was  no  oath.  See. 
also.  Case  v.  People,  76  N.  Y.  342. 

"The  word  'oath'  Includes  every  affirmation 
which  any  class  of  persons  are  hy  law  permitted 
to  make  In  the  place  of  an  oath."    Staph.   DIf. 
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ister  it,"*  or  before  a  court  having  juris- 
diction to  administer  if  °     As  was  said  in 

Criin.  l*w,  art.  135;  State  v.  Whisenhurst,  2 
Hawks    (N.  C.)  46S. 

i'*l  Hawk.  P.  C.  f.  r,9,  S  4;  Rei  v.  Verelst,  3 
Camp.  432;  Lambert  v.  People,  76  N.  Y.  220,  32 
Am.  Rep.  293;  Morrell  t.  People,  32  HI.  499;  Van 
Duaen  r.  People,  78  111.  645;  Mulr  v.  State.  8 
Blackf.  (Ind.)  164;  State  v.  Phlppea,  62  Iowa,  64; 
Blggerstalt  v.  Com.,  II  Buah  (Ky.)  169;  State  v. 
CanDOn.  79  Mo.  343;  State  v.  Jackson,  36  Ohio  St. 
281;  Straight  v.  State.  39  Ohio  St.  496;  U.  S.  v. 
Curtis,  167  U.  8.  671. 

Perjury  cannot  be  predicated  upon  an  atOdavIt 
sworn  before  a  notary  public  profeeslag  to  act  In 
a  state  of  which  he  la  a  nonresident,  and  of  which 
he  waa  a  nonresident  at  the  time  of  his  appoint- 
ment. Lambert  v.  People.  76  N.  T.  220.  32  Am. 
Rep.  293. 

"Tbe  ezpresBlon  'duly  administered'  means  ad- 
mlDistered  In  a  form  binding  on  hia  conscience, 
to  a  witness  legally  called  before  them,  by  any 
court,  Judge.  Justice,  officer,  commissioner,  ar- 
bitrator, or  other  person,  who.  by  tbe  law  for  the 
time  being  In  force,  or  by  consent  of  the  parties, 
has  authority  to  hear,  receire,  and  examine  evi- 
dence."   St«ph.  Dig.  CHm.  Law,  art.  135. 

"The  fact  that  a  person  takes  an  oath  In  any 
particular  form  Is  a  binding  admission  that  be  re- 
gards it  as  binding  on  his  conscience."  Steph. 
Dig.  Crlm.  Law,  art.  136;  Sells  r.  Hoare,  3  Brod. 
ft  B.  232;  State  t.  WtalsenburBt,  2  Hawks  (N.  C.) 
45S. 

I"  Reg.  V.  Pearce,  3  Beat  &  9.  G31,  9  Cox.  C.  C. 


a  New  York  case:  "To  make  a  valid  oath, 
for  the  falsity  of  which  perjury  will  lie, 
there  must  be,  in  some  form,  in  the  presence 
of  an  officer  authorized  to  administer  it,  an 
unequivocal  and  present  act,  by  which  the 
affiant  takes  upon  himself  the  obligation  of 
an  oath."^" 

If  the  oath  is  legally  administered  by  an 
authorized  officer,  mere  informalities  will 
not  invalidate  it."'  And  if  a  particular 
form  of  oath  or  aiRdavit  is  prescribed  by 
statute,  a  substantial  compliance  with  the 
statute  is  sufficient."*  It  has  been  said  that 
an  oath  administered  by  an  officer  de  facta 
is  suiBcient,^'"  but  the  weight  of  authority 
is  to  the  contrary.  If  a  particular  officer 
was  authorized  to  administer  the  oath,  and 

263;  Com.  v.  White.  S  Pick.  (Mass.)  458.  And  Bee 
Intra,  tliia  section. 

lit  O'Reilly  v.  People,  86  N.  T.  164,  40  Am.  Rep. 
625. 

Ill  state  V.  Keene.  2S  Me.  33.  And  see  Walker 
V.  Slate,  107  Ala.  5. 

1'*  State  V.  Dayton,  23  N.  J.  Law,  49,  53  Am. 
Dec.  2T0;  State  v.  Gates.  17  N.  H.  373.  See  State 
V.  WhlaenhurBt,  2  Hawhs    (N.  C.)   468. 

!'•  People  V.  Cook,  8  N.  Y.  67,  89;  Lambert  r. 
People,  76  N.  Y.  220,  32  Am.  Rep.  293;  Keator  t. 
People.  32  Mich.  484. 
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it  is  Bhown  that  the  person  who  administered 
it  was  acting  as  such  officer,  this  is  prima 
facie  sufficient  to  show  that  it  was  lawfully 
administered ;  **"  but,  according  to  the  bet- 
ter opinion,  the  prosecution  may  be  defeated 
by  showing  that  the  person  waa  not  an  of- 
ficer de  jure.^"  An  oath  may  be  adminis- 
tered by  any  person  in  the  presence  and  by 
direction  of  the  court.**' 

(«)  Materiality  of  Oath. — The  oath 
itself,  as  well  as  the  facts  sworn  to,  must 
be  material.  A  charge  of  perjury  cannot  be 
based  upon  a  voluntary  extrajudicial  oath.^*' 
As  was  said  by  Judge  Cooley  in  a  Michigan 
case:     "The  facts  sworn  to  may  be  material, 

Koaute  T.  Haacall,  6  N.  H.  352;  Keator  v.  Peo- 
ple, 32  Mich.  484;  Reg.  v.  Roberts,  3S  Law  Times 
(N.  S.)  890,  14  Cox,  C.  C.  101. 

1"  Rex  v.Verelst,3  Camp.  432;  Straigtt  y,  SUte. 
39  Ohto  St.  496;  State  v.  Hayward,  1  Nott  ft  McC. 
fS.  C.)  646;  Biggeretaff  v.  Com.,  11  Bush  <Ky.) 
169;  Walker  v.  State,  107  Ala.  6. 

iM  State  V.  Knight,  84  N.  C.  789;  Stephens  v. 
State,  1  Swan  (Tenn.)  157. 

iMReg.  V.  Bishop,  Car.  &  M.  302;  Silver  t, 
SUte.  IT  Ohio,  365;  Linn  v.  Com.,  96  Pa.  St.  28S; 
People  T.  Fox,  25  Mich.  492;  Lamden  t.  State.  6 
Humph.  (Tenn.)  83;  People  v.  Travis.  4  Park.  Cr. 
R.  (N.  Y.)  213;  U.  S.  V.  Nlckerson,  1  Sprague,  232, 
Fed.  Caa.  No.  16,878;  Collins  v.  State,  33  Fla.  446. 


and  yet  the  false  swearing  be  no  perjury, 
because  the  oath  performed  no  office  in  the 
case,  and  was  wholly  unimportant  and  im- 
material."'^*  For  this  reason,  it  has  been 
held  that  perjury  cannot  be  assigned  upon 
a  false  oath  to  an  answer  in  chancery,  where 
the  bill  or  the  law  did  not  call  for  an  an- 
swer under  oath.'*'  The  same  is  true  of  an 
affidavit  to  be  used  in  a  proceeding  in  a  court 
having  no  jurisdiction.'" 

(3)  Jurisdiction  of  the  Court  or  Trir 
bunal. — In  order  that  a  false  oath  in  a  ju- 
dicial proceeding  may  constitute  perjury, 
the  court  or  tribunal  must  have  jurisdiction 
of  the  cause  or  proceeding.'*^     And,  on  a 

i»i  Beecher  v.  Anderson,  45  Mich.  543. 

■"  Silver  V.  State,  17  Ohio,  36B;  People  v.  Qalge, 
26  MIcb.  30;  Beecher  v.  Andereon.  45  Mich.  643. 

is«  State  V.  Whlttemore.  50  N.  H.  245.  9  Am. 
Rep.  196. 

1ST  Rex  V.  Aylett.  1  Term  R.  63,  69,  per  Lord 
Mansfield;  Rex  v.  Cohen,  1  Starkle.  511;  Reg.  v. 
Pearce.  3  Best  &  S.  531,  9  Cox.  C.  C.  258;  Reg.  v. 
Bacon.  II  Cox,  C.  C.  540;  Com.  v.  Pickering,  8 
Orat.  (Va.)  628,  56  Am.  Dec.  158;  State  v.  Hall.  49 
Me.  412;  Com.  v.  White.  8  Pick.  (Mass.)  463: 
Wilson  V.  State,  27  Tex.  App.  47,  11  Am.  St.  Rep. 
180;  Pankey  v.  People,  2  III.  80. 

An  Indictment  tor  perjury  will  not  He  for  false 
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prosecution  for  perjury,  such  jurisdiction 
must  he  alleged  and  proved.  It  will  not  be 
presumed.'**  If  the  court  had  jurisdiction, 
mere  errors  or  irregularities  in  the  cause  or 
proceeding  are  immaterial.'^" 

(ft)  Subornation  of  Perjury. — Suborna- 
tion of  perjury  is  a  misdemeanor  at  conmion 
law.  It  cousists  in  procuring  another  to 
commit  perjury  by  inciting,  instigating,  or 
persuading  him  to  do  so.'"* 

To  constitute  this  offense,  the  accused 
must  have  known  that  the  witness  intended 
to  commit  perjury.  It  is  not  enough  to  show 
that  he  knew  the  testimony  would  be  false.'" 
And  the  solicited  perjury  must  have  been 
committed.'"'      If   a   witness   is   not  guilty 

swearing  before  a.  committee  Illegally  constituted. 
Com.  T.  Hillenbrand.  S6  Ky.  407. 

i»»  Com.  V.  Pickering,  8  Grat.  (Va.)  628.  56  Am. 
Dec.  16S. 

H>  state  V.  Lavalley.  9  Mo.  S34;  State  t.  Mo- 
Her.  1  DeT.  (N.  C.)  263. 

i><>l  Hawk.  P.  C.  c.  69.  S  10;  Com.  t.  Douglaas, 
5  Hetc.  (Mass.)  241. 

lai  Com.  T.  Douglaea,  5  Mete.  (Mass.)  241;  U. 
S.  V.  Deanee,  3  Woods,  .19.  Fed.  Cas.  No.  14.947; 
Stewart  v.  State,  22  Ohio  St.  477;  Coyne  v.  Peo- 
ple. 124  III.  17.  7  Am.  St.  Rep.  324. 

101  Rez  V.  Johnson,  2  Show.  1. 
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of  perjury,  either  because  he  does  not  know 
that  his  testimony  is  false,  or  for  any  other 
reason,  one  who  has  induced  bim  to  testify 
cannot  be  guilty  of  subornation  of  per- 
jury.'" What  bas  been  said,  therefore,  in 
tbe  preceding  sections,  as  to  the  oath,  the 
falsity  and  materiality  of  the  testimony,  the 
intent,  etc.,  is  equally  applicable  in  a  prose- 
cution for  subornation  of  perjury. 

432.  Bribery — (a)  Definition. — Bribery,  at  com- 
mon law,  and  under  the  itatutea,  may  be  defined 
ae  the  giving  of  anything  of  value  to  any  person 
holding  a  public  office,  or  to  any  person  perform- 
ing a  public  duty,  or  the  acceptance  thereof  by 
any  euch  person,  with  the  Intention  that  he  ahatl 
be  Influenced  thereby  in  the  dieeharge  of  hie  legal 

ifl>  Coyne  v.  People,  124  111.  17.  7  Am.  St  Rep. 
324;  MaybuBh  v.  Com.,  29  Qrat.  (Va.)  S57.  In  U. 
S.  V.  Dennee.  3  Woods.  39.  Fed.  Cas.  No.  14.947.it  la 
said:  "Tbe  crime  of  suboroation  of  perjury  has 
several  indispensable  ingredients,  wlilch  must  be 
charged  In  tbe  Indictment,  or  It  will  be  fatally  de- 
fective. 1.  The  testimony  of  the  witness  suborn- 
ed must  be  false.  2.  It  must  be  given  willfully 
and  corruptly  by  the  witness,  knowing  it  to  be 
false.  3.  The  suborner  must  know  or  believe  that 
the  testimony  of  the  witness  given,  or  about  to  be 
given,  will  be  false.  4.  He  must  know  or  believe 
that  the  witness  will  willfully  and  corruptly  tes- 
tify to  facts  which  he  knows  to  be  false."  And 
see  Watson  v.  State,  S  Tex.  App.  11. 
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duty.i**  The  offenae  ia  a  mltdemeanor  at  com- 
mon law,  but  in  aome  atatea  it  haa  been  made  a 
foiony  by  statute. 

To  offer  a  bribe,  or  to  solicit  a  bribe,  la  also  a 
misdemeanor  at  c 


(6)  Persons  Who  are  the  Subject  of  Brib- 
ery.— Coke,  Blackstone,  and  some  of  the 
other  early  writers,  limit  bribery  at  common 
law  to  judicial  officers  or  other  persons  con- 
cerned in  the  administration  of  justice,^" 
but,  according  to  the  weight  of  authority, 
the  offense  is  not  so  narrow  as  this.  It  is 
defined  by  Bishop  as  "the  voluntary  giving 
or  receiving  of  anything  of  value  in  corrupt 
payment  for  an  official  act  done  or  to  be 
done,"  and  in  a  note  he  says  the  offense  in 

IX  See  2  BIsb.  New  Crim.  Law,  S  S5;  Res  v. 
Vaoghan,  4  Buitowb,  2494;  Curran  v.  Taylor,  92 
Ky.  637.  641;  Dlstaon  v.  Smith.  10  Iowa,  212,  221; 
SUte  V.  Prltcbard.  107  N.  C.  921;  SUte  v.  Jackson, 
73  He.  91,  40  Am.  Rep.  342;  SUte  v.  Gllia.  33  N.  J. 
Law,  102,  87  Am.  Doc.  707;  Walah  v.  People,  65 
111.  68.  16  Am.  Rep.  669,  Beale'a  Cas.  IZS. 

i*«3  Inst  146;  4  Bl.  Comm.  139.  167;  Stepb.  Dig. 
Grid.  Law,  art.  126;  1  Hawk.  P.  C.  c.  67,  i  1. 

Blackstone  says:  "Bribery  Is  when  a  Judge  or 
other  person  concerned  In  the  administration  of 
Justice  takes  any  undue  reward  to  Influence  his 
behavior  Id  his  office."  4  Bl.  Comm.  139.  See. 
also,  1  Rubs.  Crimes,  164;  Watson  v.  State.  29 
Ark.  299. 


not  confined  to  persons  "in  judicial  place," 
as  was  stated  by  L'oke,  nor  to  persons  "con- 
cerned in  the  administration  of  justice,"  as 
stated  by  Blackstone,  but  that  it  extends  to 
"all  officers  connected  with  the  adminiatra- 
tion  of  the  government,  executive,  legisla- 
tive, and  judicial."  '**  This  view  is  amply 
supported  by  authority.**'  It  is  not  even 
necessary  that  the  person  bribed  shall  be  a 
public  officer.  It  is  enough  if  the  duty  in 
the  performance  of  which  he  is  influenced 
is  a  public  duty.  Thus,  it  is  a  misdemeanor 
at  common  law  to  bril>e  a  voter  at  an  elec- 
tion of  public  officers,  or  on  a  public  ques- 
tion.*'* 

'«« 2  Blsb.  New  Crlm.  Law,  jj  86,  and  note  I. 

'"'Curran  v,  Taylor,  92  Ky.  G37,  541;  SUte  v. 
Ellis,  33  N.  J.  Law.  102.  97  Am.  Dec.  707. 

IBS  iQ  tbe  late  c&ee  of  Curran  v.  Taylor,  92  Ky. 
537,  it  was  Baid  that  the  commOD-law  oSenee  of 
bribery  IB  committed  by  offering  any  undue  re- 
ward or  remuneration  to  any  public  officer  or 
other  pet'son  Intrusted  with  a  public  dnty.  with 
a  view  to  Influence  his  behavior  In  the  discharge 
of  hfs  duty.  And  It  was  held  that  the  baying  ot 
votes  at  an  election  to  take  tbe  eeaae  of  the 
votrra  of  a  county  as  to  making  a  county  aub- 
scrlption  in  aid  of  a  railroad,  while  not  wltbln  the 
Kentucky    statute    against   bribery,    was    bribery 
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111  most  stat(.'s,  tlic  ntVciiso  i-^  ii<»w  dctiiKMl 
by  statute,  so  that  tliere  is  little  necessity  to 
resort  to  the  coininon  law,  except  for  general 
principles.  Some  of  the  statutes  apply  to 
particular  officers  only,  as  judicial  offi- 
cers,^®® state  officers,^^®  judicial,  legisla- 
tive, or  executive  officers.^^^  De  facto  offi- 
cers, as  well  as  officers  de  jure,  are  persons 

with  respect  to  whom  bribery  may  be  com- 
mitted.2^2 

(c)  The  Bribe. — The  thing  offered  or  ac- 

and  a  misdemeanor  at  common  law.  See,  also. 
Rex  V.  Pitt,  3  Burrows,  1335,  1338;  Rex  v.  Plymp- 
ton,  2  Ld.  Raym.  1377;  State  v.  Jackson,  73  Me. 
91,  40  Am.  Rep.  342. 

i»»The  expression  "Judicial  officers"  includes 
not  only  Judges  and  Justices,  but  also  state,  city, 
and  county  attorneys.  State  v.  Currie,  35  Tex.  17 ; 
State  V.  Henning,  33  Ind.  189.  And  it  includes  ar- 
bitrators.   State  V.  Lusk,  16  W.  Va.  767. 

200  The  words  "officers  of  the  state"  include 
members  of  the  legislature.  State  of  Kansas  v. 
Pomeroy,  1  Cent  Law.  J.  411. 

101  Municipal  officers,  as  well  as  state  officers, 
are  within  such  a  statute.  People  v.  Jaehne,  103 
N.  Y.  182;  People  v.  Swift,  59  Mich.  529.  A  trus- 
tee of  a  township  is  an  "executive  officer."  State 
T.  McDonald,  106  Ind.  233. 

201  State  T.  Gardner,  54  Ohio  St.  24;  State  v. 
Graham,  96  Mo.  120;  Florez  v.  State,  11  Tex.  App. 
102. 
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cepted  may  be  money,  property,  services,  or 
anything  else  of  value.*"'  It  must  be  of 
some  value,  but  any  value  is  aufficient.*"* 
It  need  not  be  of  value  at  the  time  it  is  of- 
fered or  promised.'*"*  Merely  to  keep  "open 
house,"  and  entertain,  though  for  the  pur- 
pose of  unduly  influencing  legislation,  has 
been  held  not  to  constitute  bribery.*"* 

(d)  The  Intent. — To  constitute  bribery, 
both  at  common  law  and  under  the  statutes, 
there  must  be  a  corrupt  intent  to  influence 
the  officer  or  other  person,  or,  on  his  part, 
to  be  influenced,  in  the  discharge  of  his  du- 
ties.*"'    But  it  is  not  necessary,  unless  ex- 

!o»  Watson  V.  SUte.  39  Ohio  St  123. 

'«•  State  T.  McDoDald.  106  Ind.  233.  And  see 
Carutbere  v.  State,  74  Ala.  406;  Com.  v.  Chapman. 
1  Va.  Cas.  138;  State  v.  BlebuBch,  32  Mo.  27$. 

In  Indiana,  under  a  statute  punishing  as  brib- 
ery the  actual  giving  or  receiving  of  anything  of 
value,  It  was  held  that  an  ofQcer  who  received  a 
note  could  not  be  convicted,  because  the  note, 
being  nnenforceable.  was  of  no  value.  State  v. 
Walls.  E4  Ind.  G61. 

Mn  Watson  v.  State,  39  Ohio  St.  123. 

™«  Randall  v.  Evening  News  Ass'n,  97  Mich.  13S. 

sni  State  V.  Prltchard,  107  N.  C.  921;  HutcUn- 
Bon  v.  State.  3ti  Tex.  293;  State  v.  Qraham.  9S  Mo. 
120;  Wliitc  V.  State,  103  Ala.  72;  Johnson  v.  Com., 
90  Ky.  53. 
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preasly  required  by  a  statute,  tliat  the  act 
indiieoti,  or  sought  to  be  induced,  shall  favor, 
aid,  or  benefit  the  briber  himeelf.^"*  A 
person  who  gives  money  to  an  officer  with 
corrupt  iiileiit  to  influence  his  official  con- 
duct is  guilty  of  bribery,  though  the  officer 
may  receive  the  same  without  knowing  what 
it  is,  and  may  keep  it  solely  for  the  purposes 
of  public  justice,"'* 

(e)  The  Act  Induced  or  Sought  to  be  In- 
duced.— In  accordance  with  the  definition 
of  bribery  given  above,  the  act  which  is  in- 
duced or  sought  to  be  induced  by  the  bribe 
must  be  an  act  in  discharge  of  the  legal  duty 
of  the  person  bribed.  It  is  not  bribery  if  the 
act  is  in  discharge  of  a  mere  moral  duty,'^" 
If  an  official  act  is  induced,  or  sought  to  be 
induced,  by  a  bribe,  the  fact  that  it  is  il- 
legal, or  in  excess  of  the  officer's  power, 
jurisdiction,  or  authority  is  iio  defense.^" 

iDi  Olover  V.  State,  109  Ind.  391. 

*»»  Com.  V.  Hurrar.  136  Mass.  G30. 

iivSee  DlBhon  v.  Smith,  10  Iowa,  S12,  281. 

iiiQlover  v.  State.  109  Ind.  391;  State  v.  EIUb, 
33  N.  J.  Law.  102,  97  Am.  Dec.  707;  State  v.  Potta, 
78  Iowa,  666. 

TtauB,  an  offer  of  moner  to  a  member  of  a  clt7 
council  to  vote  In  tavor  ot  an  application  tor  Ittave 


It  is  bribery  to  give  money  to  an  officer,  or 
for  an  officer  to  accept  money,  for  the  doing 
of  an  official  act,  thongh  the  act  may  be  one 
which  it  is  his  duty  to  do,^'*  as  where  money 
ia  paid  an  officer  to  induce  him  to  release  a 
person  from  an  illegal  arrest,"^ 

(/)  The  Offering,  Giving,  or  Receiving 
of  the  Bribe. — At  common  law,  both  the 
giver  and  the  taker  of  a  bribe  are  guilty  of 
a  misdemeanor."^  And  it  is  a  misdemeanor 
to  offer  a  bribe,  though  this  is  an  attempt  to 
bribe,  rather  than  bribery."*  It  is  also  a 
misdemeanor  at  common  law,  -in  the  nature 
of  an  attempt,  to  solicit  a  brilic,  though  it 
may  not  be  given. "^     Some  statutes  require 

to  lay  a  railroad  tva^'k  along  one  of  the  streets  of 
the  city  Is  a  mlBilemeanor, — an  attempt  to  bribe, — 
even  though  the  city  council  may  not  have  author- 
ity to  make  the  grant,  or  the  railroad  company 
the  power  to  avail  Itself  of  the  beneflts  thereof, 
if  made.     State  v.  Ellis,  supra. 

-'^  People  V.  O'Neil.  48  Hun.  36,  109  N.  Y.  261. 

■.'IS  Moeeley  v.  State.  25  Tex.  App.  515. 

ill  Per  i,or(i  Mansfield  In  Rw  v,  Vaughan,  4 
Burrows.  2494,  2500. 

2'"  Rex  v.  VauKhan,  4  Burrows,  2494;  State  v. 
.rackson.  73  Me.  91,  40  Am.  Rep.  342;  State  v.  El- 
lis. 33  N.  J.  Law,  102,  97  Am.  Dec.  707. 

^1"  Walsh  V.  People,  65  111.  58,  16  Am.  Rep.  569. 
Reale's  Cas.  123. 
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actual  giving  and  receipt  of  the  money  or 
other  thing,  and  an  offer  merely  is  not 
enough.  But,  under  such  a  statute,  it  ia 
sufficient  if  there  is  a  corrupt  agreement  for 
payment  of  money  for  an  act,  and  the  money 
is  paid  in  pursuance  thereof  after  the  act  is 
done.'''  The  money  or  other  thing  need 
not  be  paid  or  given  to  the  person  bribed. 
It  is  enough  if  it  be  given  to  another  at  his 


433.  Embracery. — It  ia  a  mlademeanor,  known 
as  "embracery,"  for  any  peraon  to  attempt,  by 
any  means  whatever,  except  by  the  production 
of  evidence  and  argument  In  open  court,  to  In- 
fluence and  instruct  any  Juryman,  or  to  incline 
him  to  be  more  favorable  to  the  one  side  than  to 
the  other,  In  any  judicial  proceeding,  whether  any 
verdict  Is  given  or  not,  and  whether  a  verdict.  If 
given,  Is  true  or  falae.ii> 

£mbracery  is  a  misdemeanor  at  couimun 
law,  being  an  offense  against  public  justice, 
and  in  most  jurisdictions  it  is  expressly  pun- 
ished by  statute.*'"     It  is  defined  by  Black- 

^"  Glover  V.  State,  109  Imi.  391.  Contra,  under 
the  Texas  statute  requiring  the  gitt  to  precede  the 
act.    Hutcbluson  v.  State,  36  Tex.  293. 

lis  Coin.  T.  Root,  96  Ky.  &33. 

:i»Steph.  Dig.  Crlm.  Law,  art.  128. 

3!<)1  Hawh.  P.  C.  c.  85.  S  7;  4  Bl.  Comm.  UO; 


stone  as  "an  attempt  to  influence  a  jury  cor- 
ruptly to  one  aide  by  promiseB,  persuasions, 

entreaties,   money,   entertainments,   and  the 
like.""' 

434.  Miiconduct  In  Office— (■)  In  QenBral.— A 
public  officer  Is  flullty  of  ■  miedemeanor  at  com- 
mon law  If,  from  an  Improper  motive,  and  In  the 
exerclH  of  the  duties  of  his  office,  or  under  color 
of  exercising  such  duties,  he  does  an  llleflal  act, 
or  abuses  his  discretionary  power,  or  if  he  com- 
mits any  fraud  or  breach  of  trust  affecting  the 
public,  or  If  he  willfully  neglects  to  perform  his 
duty  without  sufficient  excuse. 

And  a  person  is  guilty  of  a  misdemeanor  If  he 
unlawfully  refuses  or  omits  to  take  upon  himself 
and  serve  any  public  office  which  he  Is  by  law 
required  to  accept  If  duly  appointed,  unless  some 
other  penalty  Is  provided,  or  there  Is  some  cus- 
tom to  the  contrary. 

(6)  Unlawful  Acts  and  Abuse  of  Power. 
— "Every  public  officer,"  says  Stephen, 
"commits  a  misdemeanor  who,  in  the  exer- 
cise or  under  color  of  exercising  the  duties 
of  his  office,  does  an  illegal  act,  or  abuses  any 
discretionary   power   with   which   he   is   in- 

Glbbs  V.  Dewey,  5  Cow.  (N.  Y.)  503;  State  v.  Wll- 
Ilams,  136  Mo.  293;  State  v.  Brown,  95  N.  C.  685; 
CarutberB  v.  State,  74  Ala.  406. 
121  i  Bl.  Comm.  140. 
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vested  by  law,  from  an  improper  motive,  the 
exiatence  of  whicli  motive  may  be  inferred 
either  from  the  nature  of  the  act  or  from 
the  circiunatancee  of  the  case.  But  an  ille- 
gal exercise  of  authority,  caused  by  a  mis- 
take as  to  the  law,  made  in  good  faith,  is 
not  a  misdemeaiior."  ''^  Thus,  it  is  a  mis- 
demeanor for  a  justice  of  the  peace  to  refuse 
licenses  to  keepers  of  a  public  house  because 
of  their  refusal  to  vote  as  directed  or  desired 
by  him,^''  or  to  send  his  servant  to  the 
house  of  correction  for  being  saucy,  and  giv- 
ing too  much  corn  to  his  horses,'^*  or  for 
justices  of  the  peace  to  enter  into  a  corrupt 
agreement  to  vote  for  a  certain  person  as 
clerk  of  the  court.^'" 

(c)  Extortion. — If  the  illegal  act  consista 
in  the  officer's  taking,  under  color  of  his 
office,  from  any  person,  any  money  or  valu- 
able thing  which  is  not  due  from  him,  or 
which  is  not  due  at  the  time  it  is  taken,  the 

ttisteph.  Dig.  Grim.  Law,  art.  119:  Reg.  v. 
Wyat,  1  Salk.  380:  Res  v.  Bembridge,  3  Doug. 
327;  Rex  v.  Borron,  3  Bam.  ft  Aid.  434. 

iHRez  V.  Williams.  3  Burrows.  1317. 

"*  Rex  V.  Okey,  8  Mod.  46. 

i:e  Com.  T.  Callaehan.  2  Va.  Cas.  460.  Beale'B 
Cas.  116. 


is  called  "extortion."  ^^*  Thus,  a 
constable  is  guilty  of  extortion  if  he  obtains 
money  from  a  person  who  is  in  his  custody 
under  a  warrant  for  an  assault,  upon  color 
and  pretense  that  he  will  procure  the  war- 
rant to  be  discharged. '^^  In  most  jurisdic- 
tions, perhaps  in  all,  the  offense  is  now  pun- 
ished by  statute.^'*  To  constitute  extortion 
at  common  law,  and  very  generally  under 
the  statutes,  there  must  be  a  corrupt  intent. 
For  example,  it  is  not  enough  to  show  that 
unlawful  fees  were  demanded  and  received, 
but  it  must  appear  that  they  were  demanded 
and  received  corruptly,  and,  according  to  the 
better  opinion,  not  under  any  mistake,  either 
of  law  or  fact,''*     It  is  also  necessary  that 

3"Steph.  Dig.  Crim.  Law,  art.  119.  And  see  1 
Hawk.  P.  C.  c.  68,  S  1;  State  v.  Pritchard.  107  N. 
C.  921;  Com.  v.  Bagley,  7  Pick.  (Mass.)  279;  WU- 
liaina  v.  State.  2  Sneed  (Tenn.)  160;  People  v. 
Whaley,  6  Cow.  (N.  T.)  661. 

"'Steph.  Dig.  Crlm.  Law,  art.  119,  fllustratlon 
6;  2  Chit.  Crlm.  Law.  282. 

lie  See  12  Am.  &  Eng.  Bnc.  Law  (2ii  Ed.)  576. 

"s  state  V.  Pritchard,  107  N.  C.  921:  Collier  v. 
State,  66  Ala.  125.  Some  courts  have  held  that 
mistake  of  law  U  no  defenac.  State  v.  Dickens,  1 
Hayw.  (N.  0.)  407;  Shepard.  J..  In  State  v.  Pritch- 
ard, supra. 
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the  money  or  other  thing  shall  be  demanded 
and  received  by  the  officer  imder  color  of  his 
office.^'*  The  offense  may  be  committed  by 
a  de  facto  officer,  as  well  as  by  an  officer  de 

(d)  Opjtreitsioii.—Ii  the  illegal  act  of  the 
officer  consists  in  inflicting  upon  any  person 
any  bodily  harm,  imprisonment,  or  other 
injury,  not  l>eing  extortion,  the  offense  is 
called  "opi>resslon."^^'  Thus,  as  before 
stated,  it  is  oppression  for  jnsticea  of  the 
peace  to  refuse  licenses  to  the  keepers  of  pub- 
lie  houses  because  of  their  refusal  to  vote  a 
certain  way,^^*  or  for  a  justice  of  the  peace 
to  send  his  servant  to  the  house  of  correction 
for  being  saucy,  and  giving  too  much  com 
to  his  horses,*'*  etc.  To  constitute  oppres- 
sion, there  must  be  an  improper  motive,  and 
not  a  bona  fide  mistake  as  to  the  law."-'"'   Op- 

5^"  Reg.  V.  Bainee.  6  Mod.  192;  State  v.  Pritth- 
ard,  107  N.  C.  921;  Coller  v.  State,  55  Ala.  125. 

VII  Com.  V.  SaulBbury,  152  Pa.  St.  SS4. 

=n-Steph.   Dig.   Crim.   Law.   art.   119, 

"^  Rei  V.  Williams,  3  Burrowa.  1317. 

"'  Rex  V.  Okey,  8  Mod.  46. 

"■■  Rex  V.  Jackson,  1  Term  R.  H53 ;  Reg.  v,  Bal- 
ger.  i  Q.  B.  475. 


pression  by  public  officers  is  pimished  in 
moBt  states  by  statute. 

(e)  Fraud  and  Breach  of  Trust, — It  is  a 
misdemeanor  for  a  public  officer,  in  the  dis- 
charge of  the  duties  of  his  office,  to  commit 
any  fraud  or  breach  of  trust  affecting  the 
public,  whether  such  fraud  or.  breach  of 
trust  would  be  criminal  or  not  if  committed 
against  a  private  individual.'**  Thus,  it  is 
a  misdemeanor  for  an  accountant  in  a  public 
office  to  fraudulently  omit  to  make  certain 
entries  in  his  accounts,  whereby  he  enables 
the  cashier  to  retain  large  sums  of  money  in 
his  own  possession,  and  to  appropriate  the 
interest  on  such  sums,*''  or  for  a  public 
officer  to  make  a  contract  on  behalf  of  the 
public,  on  the  condition  that  he  shall  have 
part  of  the  profits."'* 

(/)  Neglect  of  Official  Duty. — It  is  a  mis- 
demeanor for  a  public  officer  to  willfully 
neglect  to  perform  any  duty  which  he  is 
bound,  either  by  common  law  or  by    statute, 

"«Steph.  Dig.  Crim.  Law,  art.  121. 
MTRex  y.  Bembrldge.  3  EKiue.  332;  St«ph.  Dig. 
p.  SO,  Illustration  1. 
»"  Rex  V.  Jones.  31  St  Tr.  251 ;  Steph.  Dig.  p.  80, 

Illustration  2, 
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to  perform,  unless  the  discharge  of  such  duty 
is  attended  with  greater  danger  than  a  man 
of  ordinary  firmness  and  activity  may  be 
expected  to  enoounter.^^*  Thus,  it  has  been 
held  a  misdemeanor  for  the  mayor  of  a  city 
to  refuse  or  willfuHy  neglect  to  do  the  va- 
rious acts  which  it  is  in  his  power  to  do,  and 
which  a  man  of  ordinary  firmness  might  be 
expected  to  do,  in  order  to  suppress  a  riot  in 
the  city ;  '*"  for  a  constable  to  refuse  to 
arrest  a  person  who  commits  a  felony  in 
his  presence,'*'  or  to  raise  a  hue  and  cry 
when  a  felony  has  been  committed,  and  he 
is  informed  thereof ;  '*^  for  a  sheriff  to  re- 
fuse to  execute  a  criminal  condemned  to 
death ;  '*^  or  for  a  coroner  to  neglect  to  take 
an  inquest  on  a  body  after  notice  that  it  is 

z3>Steph.  Dig.  Crlm.  Law,  art.  122;  Crouther's 
Case,  2  Cro.  Eliz.  654,  Beale'B  Cas,  95;  People  v. 
Bedell.  2  Hill  (N.  Y.)  196;  State  v.  Kern,  Bl  N.  J. 
Law,  259;  RobinBOn  v.  State,  2  Colli.  (Tenn.)  18]. 

=•0  Rex  V.  Pinney.  5  Car.  &  P.  254,  3  Barn.  & 
Adol.  947.  And  see  Rei  v.  Kenuett.  5  Car.  &  P. 
2S2,  note. 

"■  2  Hawk.  P.  C.  129. 

Hi  Crouther's  Caee.  2  Cro.  BUz.  654,  Beale'a  Cas. 
95. 

3"  Rex  V.  Antrobue.  2  Adol.  &  B.  798. 


lying  dead  in  hie  jurisdiction,"**  Neglect 
of  duty  by  public  officers  is  now  covered  and 
punished  in  most  jurisdictions  by  statute. 

{g)  Refusal  to  Serve  an  Office. — -"Every- 
one commits  a  misdemeanor  who  unlawfully 
refuses  or  omits  to  take  upon  himself  and 
flerve  any  public  office  which  he  is  by  law 
required  to  accept  if  duly  appointed,  but 
this  article  does  not  extend  to  cases  in  which 
any  other  penalty  is  imposed  by  law  for  such 
refusal  or  neglect,  or  to  any  case  in  which, 
by  law  or  by  custom,  any  person  is  permitted 
to  make  any  composition  in  place  of  serving 
any  office."  "^ 

435.  Escape — <a)  In  General. — An  "eacape"  \m 
where  a  person  who  la  In  lawful  custody  for  any 
criminal  ofTenae,  whether  It  be  treason,  felony,  or 
misdemeanor,  regains  his  liberty  before  he  Is  de- 
livered In  due  course  of  law.  It  is  an  offense  on 
the  part  of  the  person  In  custody,  and  of  the  of- 
ficer in  whose  custody  he  Is,  as  stated  In  the  fol- 
lowing paragraphs. 

(6)  Voluntary  Ferinissiun  of  Escape  by 
Officer,  etc. — Any  person  who  has  a  prisoner 
ill  his  lawful  custody,  and  who  knowingly, 

!"  2  Hale,  P.  C-  58. 
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and  with  intent  to  aave  him  from  trial  or 
punishment,  permits  him  to  regain  his  lib- 
erty otherwise  than  in  due  course  of  law, 
commits  the  otTense  of  voluntary  escape,  and 
is  guilty  of  treason,  felony,  or  misdemeanor, 
according  to  the  circumstances.  He  is  guilty 
of  treason  if  the  prisoner  was  in  his  custody 
for,  and  was  guilty  of,  treason.  He  becomes 
an  accessary  after  the  fact  to  the  felony  if 
the  prisoner  was  in  custody  for,  and  was 
guilty  of,  a  felony.  And  he  is  guilty  of  a  mis- 
demeanor if  the  prisoner  was  in  custody  for, 
and  was  guilty  of,  a  misdemeanor.***  This 
was  the  common-law  rule,  but  in  many  juris- 
dictions it  has  been  more  or  less  changed  by 
statute.  It  makes  no  difference  whether  the 
prisoner  was  in  jail  or  prison,  or  under  a 
bare  arrest  in  the  street,  or  elsewhere.^*^ 

(c)  Negligent  Permission  of  Escape. — 
One  who  negligently  permits  the  escape  of 
a  prisoner  is  not  guilty  of  so  serious  an  of- 
fense as  one  who  knowingly  and  voluntarily 
does  so.     He   is  guilty   of   a   misdemeanor 

>•<  Steph.  Crim.  Law,  art  143;  1  Rusb.  Crimes. 
683;  4  Bl.  Comm.  129, 130;  2  Hawk.  P.  C.  c.  17,  g  B; 
State  V.  Doud,  7  Comm.  387. 

"'  4  Bl.  Comm.  ISO. 


only,  whatever  may  have  been  the  offense 
for  which  the  prisoner  was  in  custody.  The 
rule  is  that  every  one  ia  guiit^'  of  a  misde- 
meanor, known  as  "negligent  escape,"  who, 
by  neglect  of  any  duty,  or  by  ignorance  of 
the  law,  permits  a  person  in  his  lawful  cus- 
tody to  regain  his  liberty  otherwise  than  in 
due  course  of  law.***  This  offense  is  very 
generally  punished  by  statute,  but  it  is  also 
an  offense  at  common  law. 

(d)  Liability  of  Person  Escaping. — Tfot 
only  are  officers  and  others  guilty  of  an  of- 
fense in  permitting  an  escape,  but  the  pris- 
oner also  commits  an  offense  in  escaping. 
It  is  a  misdemeanor  at  common  law,  and  very 
generally  under  statutes  in  the  different  jur- 
isdictions, for  any  person  who  is  lawfully 
in  custody  for  a  criminal  offense  to  escape 
from  such  custjjdy  before  he  is  delivered  in 
due  course  of  law.^'**     In  order  that  a  per- 

:"Steph.  Dig,  Grim.  Law,  art  144;  1  Hale,  P.  C. 
600;  2  Hawk.  P.  C.  c.  19,  {  31  et  seq;  4  BI.  Comm. 
130:  Martin  v.  State,  32  Ark.  126. 

"»Steph.  Dig.  Crim.  Law.  art.  152;  1  Hale,  P. 
C.  611;  2  Hawk.  P.  C.  c.  17,  S  5;  Id.  c.  IS,  8  5  9,  10; 
4  Bl.  Comm.  12$;  Com.  v.  Farrell,  6  Allen  (ItfasB.) 
131;  State  v.  BrowD,  £2  N.  C.  6S6;  Rile?  v.  State. 
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son  may  be  guilty  of  an  escape,  he  must  have 
been  arrested,  and  he  must  be  lawfully  in 
custody.'" 

436.  Bracking  Prison. — It  la  a  felony  or  mlada- 
maanor,  Mcordlno  to  the  circumstances,  for  a 
person  who  la  lawfully  detained  on  a  criminal 
charge,  or  under  sentence  for  a  crime,  to  break 
out  of  the  place  In  which  he  is  detained,  agalnat 
the  will  of  the  person  by  whom  he  la  detained.*" 
This  offense  is  commonly  known  as  "breach 
of  prison,"  or  "prison  breach."  It  is  some- 
thing more  than  an  escape,  because  there  is 
a  breaking  out  of  custody,  and  the  offense  is 
more  serious,  and  was  more  severely  pun- 
ished at  common  law.  If  the  offender  was 
detained  on  a  charge  of,  or  under  sentence 
for,  treason  or  felony,  he  was  guilty  of  fel- 
ony. If  he  was  detained  under  a  charge  of 
misdemeanor,  he  was  guilty  of  a  misdemean- 
or only.'"     To  constitute  this  offense,  the 

16  Conn.  60;  State  v.  Davie,  14  Nev.  439,  33  Am. 
Rep.  663. 

K«See  Whitehead  v.  Keyes,  3  Allen  (Mass.) 
495,  81  Am.  Dec.  672:  People  v.  Ah  Teung.  92  Cat. 
426.  If  an  arreet  Is  prevented  by  a  party's  re- 
Blatance  or  avoidance  of  the  officer,  there  is  do 
escape.    Whitehead  v.  Keyes,  supra. 

Ill  steph.  Dig.  Crlm.  Law,  art  153. 

191  steph.  Dig.  Crim.  Law,  art  163;  4  Bl.  Comm. 


prisoner  must  break  out;  but  the  expression 
"break  out"  means  any  actual  breaking  of 
the  place  in  which  he  is  confined,  whether 
inlcntioniil  or  not.***  If  a  person  detained 
in  prison  for  felony  merely  climbs  over  the 
prison  wall  and  escapes,  he  is  guilty  of  ea- 
c'a]ie,  liiit  not  of  prison  broach.  But  if  loose 
bricks  ;ire  urraiigeil  on  top  of  the  wall,  so 
US  to  fail  if  disturbed,  and,  in  climbing  over 
the  wall,  he  accidentally  disturbs  and  throws 
one  of  thcni  down,  he  is  gliilty  of  prison 
breach, ^°*  To  unlock  a  door  or  open  a  win- 
dow is  a  breakinf;.*"'*  Breach  of  prison  to 
escape  is  punished  by  statute  in  most  states, 
and  is  generally,  if  not  always,  made  a  mis- 
demeanor in  all  cases, ^"^^     As  in  the  case  of 

130;  1  Hale.  P.  C.  GOT;  2  Ha,wk-  P.  C.  c,  18,  g  1; 

Com.  V.  Miller.  2  Ashm.  (Pa.t  61;  People  v.  Doell, 
3  Johns.  {N.  Y.)  449. 

All  prison  breach  waa  felony  at  common  law, 
but  it  was  changed,  aa  atated  In  the  text,  by  an 
early  English  statute. — 1  Edw.  II.  See  4  Bl, 
Comm.  130. 

'sisteph.  Dig.  Crim.  Law,  art  153. 

i5«  Re^i  V.  Haswell.  Ruas.  &  R.  4GS. 

""  Randall  v.  State,  S3  N.  J.  Law.  4S8, 

s"  See  State  v.  Brown,  83  N,  C.  686, 
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escape,  the  imprisonment  must  be  lawful.**^^ 
And  it  is  also  necessary  that  the  prisoner 
shall  escape,  and  not  merely  break  with  in- 
tent to  escape.^*^* 

437.  Rescue. — It  is  treason,  felony,  or  misde- 
meanor, according  to  the  circumstances,  to  rescue 
a  prisoner  from  one  who  lawfully  has  him  In  cus- 
tody. 

By  "rescue"  is  meant  the  act  of  forcibly 
freeing  a  person  from  lawful  custody,  against 
the  will  of  those  who  have  him  in  custody. ^'^ 
At  common  law  a  person  who  is  guilty  of  res- 
cue is  guilty  of  a  like  offense,  as  is  an  offi- 
cer who  voluntarily  permits  a  prisoner  to 
escape.*®^  He  is  guilty  of  treason,  felony, 
or  misdemeanor,  according  to  the  offense  for 
which  the  person  rescued  was  in  custody.*®^ 
The  offense  of  rescue  is  now  very  generally 
defined   and   punished   by   statutes   varying 

2.'m2  Hawks.  P.  C.  c.  18.  §§  7.  8;  State  v.  Leach. 

7  Conn.  452,  18  Am.  Dec.  118. 
2M2  Hawk.  P.  C.  c.  18,  §  12. 

2s»  Staph.  Dig.  Crim.  Law,  art.  145;  1  Rubs. 
Crimes,  597;  4  Bl.  Comm.  131;  2  Hawk.  P.  C.  c.  21, 

8  6. 

2«o  Ante,  §  435(b). 

281  Steph.  Dig.  Crim.  Law,  art.  146;  1  Hale,  P.  C. 
606,  607;  1  Russ.  Crimes.  597;  4  Bl.  Comm.  131: 
2  Hawk.  P.  C.  c.  21,  §  7. 


more  or  less  from  the  common  law.'*'  To 
constitute  a  rescue,  the  prisoner  must  be  in 
lawful  custody,  either  of  an  officer,  or  of  a 
private  person,^®'  and  he  must  escape,**' 
And  where  the  prisoner  is  in  the  custody  of 
a  private  person,  the  rescuer  must  have  no- 
tice of  the  fact  that  he  is  in  custody,**" 

438.  Compounding  OfTeniaa, — It  la  a  mltdv- 
meanor  for  a  person,  for  any  valuable  eonaldera- 
tion,  to  enter  into  an  agreement  not  to  proaecut* 
any  person  for  a  felony,  or  to  show  favor  to  any 
perton  in  any  auch  proaeeution."* 

This  offense,  called  the  "compounding  of 
a  felony,"  is  very  generally  punished  by 
statute.  It  h  also  indictable  as  a  misde- 
meanor at  common  law,  because  it  is  an  of- 
fense  against   public   justice.'*'      '"To   com- 

''■■■^  See  RoliinsoD  v.  State,  82  Qa.  544;  Hllllan  t. 
State,  50  Ark.  523. 

s«s  1  Hale,  P.  C.  eoe.  Since  th«re  muat  have 
been  an  arrest  before  tbere  can  be  a  rescue,  a 
person  who,  by  Interterence,  prevents  an  offlcer 
from  making  an  arrest,  la  not  guilty  o(  a  rescue, 
but  oF  obstructing  an  offlcer.  Whitehead  t.  Kejea, 
S  Allen  (Mass.)  495.  SI  Am.  Dec.  672. 

2"  2  Hawk.  P.  C.  c.  21,  §  3. 

5fl3  Steph.  Dig.  Crlm.  Law,  art.  145;  1  Hale,  P.  c. 
606. 

-"0  Stoph.  Dig.  Crlm.  Law,  art  168. 

^'"  1  Hawk,  p,  C.  125;  4  Bl.  Comm.  133;  Com.  t. 
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pound  a  crime,"  it  has  been  said,  "is  to  take 
any  valuable  consideration,  or  any  engage- 
ment or  promise  thereof,  upon  any  agree- 
ment or  understanding,  express  or  implied, 
to  conceal  such  an  offense,  or  to  abstain  from 
any  prosecution  therefor,  or  to  withhold  any 
evidence  thereof."^®®  It  was  oririnallv 
called  'Hheft  bote/'  and  was  committed  where 
a  person  robbed  took  his  goods  again,  or 
other  amends,  upon  agreement  not  to  pros- 
ecute.^®® It  extends  now  to  all  felonies.  It 
seems  not  to  be  an  offense  at  common  law  to 
compound  a  misdemeanor,  but  in  some  states 
it  is  made  so  by  statute. 

To  constitute  this  offense  there  must  be 
some  agreement  or  understanding  either  ex- 
press or  implied,  and  not  merely  a  conceal- 
ment of  the  felony,  or  a  failure  to  prosecute, 
without  any  agreement.^'^  Where  there  is 
no  agreement,   the  offense  is  misprision  of 


Pease,  16  Mass.  91 :  People  v.  Ruckland,  13  Wend. 
(N.  Y.)  592. 

288  Allen  P.  Hallett,  in  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  399. 

-!«»  4  Bl.  Comm.  133. 

270  1  Hawk.  P.  C.  c.  59.  §  7;  Brittin  v.  Chegary. 
20  N.  J.  Law.  625. 
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felony.'"'  Thus,  it  is  not  compounding  the 
felony  for  the  owner  of  stolen  goods  to  take 
them  back,  or  to  take  pajTuent  or  security 
therefor,  without  any  agreement  not  to  prose- 
cute, though  he  may  not  prosecute.'"  It  ia 
also  necessary  that  there  shall  be  some  val- 
uable consideration  for  the  promise  not  to 
prosecute  but  the  consideration  may  be  a 
note  or  other  promise,  or  any  other  advan- 
tage, as  well  as  the  payment  of  money  or 
delivery  of  ])roperty.''*  Conviction  of  the 
felon  is  not  a  condition  precedent  to  a  prose- 
cution for  eomponiiding  the  felony.*'* 

439.  Misprision  of  Felony. — One  who  sees  an- 
other  commit  a  felony,  or  knows  of  Its  commi*- 
slon,  and  uses  no  means  to  apprehend  htm,  or 
bring  him  to  Justice,  or  to  prevent  the  felony,  is 
guilty  of  a  misdemeanor  known  as  "misprision  of 
felony." 

As  was  shown  in  a  previous  chapter,  one 
who  sees  another  commit  a  murder  or  other 
felony  is  not  guilty  of  the  felony  as  a  priii- 

■i-'  Post.  §  439.    . 

ai2 1  Hawk.  P.  C.  c.  5S,  S  7.  See  Flower  V.  Sad- 
ler. 10  Q.  B.  Div.  572;  Rex  v.  Stone,  4  Car.  ft  P. 
379. 

=75  Com.  V.  Pease.  16  Mass.  91. 

ST4  People  V.  Buckland,  IS  Wend.  (N.  T.)  682. 
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cipal  in  the  second  degree,  merely  because  he 
takes  no  steps  to  prevent  the  felony,  or  to 
apprehend  him  or  .bring  hira  to  justice.^'' 
Xor  is  he  guilty  as  an  accessary  after  the 
fact  to  the  felony  because  of  his  mere  neg- 
lect to  make  known  the  commission  of  the 
crime.^'*  He  is  guilty,  however,  of  a  mis- 
demeanor,— misprision  of  felony,'"^  To  be 
guilty  of  misprision  only,  he  m»ist  not  aid 
or  abet  the  felony,  or  receive,  relieve,  or  as- 
sist the  felon,  for  in  such  cases  he  is  himself 
guilty  of  the  felony,  aa  a  principal  in  the 
second  degree,  or  accessary  before  or  aft«r 
the  faet.^'* 

440.  Barratry. — It  is  a  mlademeanor,  called 
"common  barratry,"  or  "barretry,"  to  frequently 
excite  and  atlr  up  aulta  and  quarreta  between  In- 
divlduala,  either  at  law  or  otherwise."' 

This  is  a  common-law  offense  against  pub- 
lic justice.  It  is  defined  in  some  states  by 
statute  as  "the  practice  of  exciting  ground- 

"=  Ante,  i  174. 

='«  Ante,  i  184. 

'"  Stepb.  Dig.  Grim.  Law,  art.  157;  1  Hale.  P.  C, 
439;  i  Hawk.  P.  C.  c.  29,  !i  10;  4  Bl.  Comm.  121. 

"»Ante,  SS  170  et  eeq.,  181  et  seq. 

"•4  Bl.  Comm,  134;  Staph.  Dig.  Crlm.  L-aw,  art. 
141;  Com,  v.  McCulloch,  15  Maaa.  227;  Com,  v. 
Davis,  11  Pick,  (Mass,)  432;  State  v.  Chitty.  1 
Bailey  (S.  C.)  379. 
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less  judicial  proceedings."***  At  common 
law,  tliere  must  be  at  least  two  of  such  acts, 
and  perhaps  three,  to  make  one  a  common 
barrator.**^  Some  statutes  expressly  require 
at  least  three.**''  The  acts  must  be  commit- 
ted with  a  mean  and  selfish  intent,  and  not 
for  the  bona  fide  purpose  of  promoting  pub- 
lic justice,  or  enforcing  private  rights.**' 

441.  Maintenance  and  Champerty. — Maintenance 
and    champerty    are    mJedemeanora    at    common 

1-  Maintenance  being  the  act  of  aMlsting  the 
plaintiff  In  any  legal  proceeding  in  whtch 
the  permon  giving  assistance  ha*  no  valu- 
able Interest,  or  in  which  he  acta  from 
any  improper  motive. 

2.  And  champerty  being  maintenance  In 
which  the  motive  of  the  maintainor  is  an 
agreement  that,  If  the  proceeding  suc- 
ceeds, the  subject-matter  shall  be  divided 
between   the   plaintiff  and   the   malntain- 


Jf^Pen,  Code  N.  Y.  §  132. 

■■;»i  RcR,  V,  Hatinon.  S  Mod,  311;  Com.  v.  Davis. 
11  PiPk.  (Maas.l  432;  Com.  v.  Tubba,  1  Cusb. 
(Mass.)  3. 

i»=See  Lmas  v.  Pico,  55  Cal.  126;  Pen.  Code  N. 
Y.  134. 

-■"8  Coke,  36b;  Com.  v.  McCulloch,  15  Mbbb. 
227;  State  v.  Cbltty.  1  Bailey  (S.  C.)  379. 

■'«*  Steph.  Dig,  Crim,  Law.  art.  141. 
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These  offenses — maintenance  and  cham- 
perty— are  both,  like  barratry,  offenses 
against  public  justice,  and  misdemeanors  at 
common  law,  and  are  expressly  prohibited 
and  punished  by  statute  in  many  jurisdic- 
tions.'^" Both  at  common  law  and  under 
the  statutes,  the  party  interfering  in  a  suit 
by  another,  to  be  guilty  of  maintenance  or 
champerty,  must  have  no  valuable  interest 
therein,  and  must  act  from  an  improper  mo- 
tive. He  is  not  guilty  if  he  has  a  real  in- 
terest, or  if  he  believes  in  good  faith  that  he 
has.'**  Relatives,  or  husband  and  wife,  or 
perhaps  master  and  servant,  may  assist  each 
other,  if  they  act  from  no  improjjer  motive, 
without  being  guilty  of  maintenance,'*^ 
And  a  person  may  assist  another  from  chari- 
table motives.'**     In  some  states,  the  com- 

las  Steph.  Dig.  Crim.  Law,  art.  141;  4  Bl.  Comm. 
135;  Martin  v.  Clarke,  8  R.  I.  389,  401,  5  Am.  Rep. 
586;  Thompson  v.  Reynolds,  73  111.  11. 

M»l  Hawk.  P.  C.  c.  83.  5  18;  Flndon  v.  Parker. 
11  Hees.  ft  W.  675;  Oilman  v.  Jones.  87  Ala.  G9S; 
Davlee  t.  Stowell,  TS  Wis.  336. 

"U  Hawk.  P.  C.  c.  83,  59  20-24;  4  Bl.  Comm 
136;  Tballhlmer  v,  Brlnckerhoff.  3  Cow.  (N.  Y.) 
623,  16  Am.  Dec.  309;  Beard  v.  Puett,  105  Ind.  GS. 

:»»  4  Bl.  Comm.  135 ;  State  v.  Chltty,  1  Bailey  (S. 


mon-law  doctrine  as  to  these  offenses  has 
been  greatly  modified,  or  is  not  recognised 
at  all. 

442.  DI«obedtence   to   Lawful   Orden— (a)    Dl»- 
obedience  to  a  Statute. — It   l»  a    miidem«anor  to 


willfully  do  or  omit  to  do  an  act  eoncerrtlno  the 
public  which  la  forbidden  or  commanded  by  a 
statute,  unless  some  other  exclusive  penalty  la 
provided. 

"Every  one  commits  a  misdemeanor  who 
willfully  disobeys  any  statute  of  the  realm 
by  doing  any  act  which  it  forbids,  or  by 
omitting  to  do  any  act  which  it  requires  to 
lie  done,  and  which  eoneerna  the  public,  or 
any  part  of  the  public,  unless  it  appears  from 
the  statute  that  it  was  the  intention  of  the 
legislatni-e  to  provide  some  other  penalty 
for  such  disobedience."***  This  principle 
would  apply  to  a  willfnl  omission  to  repair 
a  public  highway,  in  obedience  to  a  stat- 
ute.'""' 

C.)  370,  401:  Quigley  v.  Tbompson,  53  Ind.  317; 
Graham  v.  McReynolds,  90  Tenn.  703. 

s'osteph.  Dig.  Crlm.  Law,  art.  124:  Rex  v. 
Wright,  1  Burrows,  643:  Rex  t.  Harris.  4  Term  R. 
205:  People  v.  Stevens.  13  Wend,  (N.  Y.)  341; 
Turnpike  Road  Co.  v.  People,  IE  Wend.  (N.  T.) 
267. 

:!^'>  See  Reg.  v.  Bamber,  E  Q.  B,  279,  Beale's  Cas. 
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(b)  Dl«obedience  to  Lawful  Orden  of  Court, 
otc — It  !■  a  miadsnioanor  to  willfully  diaoboy 
any  order,  warrant,  or  command  duly  made,  la- 
uiod,  or  glvon  by  any  court,  officer,  or  peraon 
acflno  In  any  public  capacity  and  duly  authorized 
In  that  behalf,  unleas  some  other  exclusive  penal 
ty  or  mode  of  praceedlng  is  provfded.»i 

Thus,  if  no  other  penalty  or  mode  of  pro- 
ceeding is  prescribed,  it  is  a  misdemeanor, 
and  indictable  at  common  law,  for  a  man  to 
refuse  to  pay  over  money  for  the  support 
of  his  bastard  child,  in  obedience  to  a  lawful 
order  of  a  competent  court,*"'  or  for  a  per- 
son to  refuse  to  assist  a  peace  officer  to  make 
an  arrest,  suppress  a  riot  or  affray,  or  ex- 
ecute any  other  duty,  when  lawfully  called 
upon  by  the  officer  for  assistance.'*' 

443.  Libel  and  Blander  of  Judicial  Offlcers^To 
libel  or  slander  a  Judicial  officer  In  his  office  Is  a 
misdemeanor  at  common  law. 

As  was  shown  in  another  section,  to  merely 

356;  Turnpike  Road  Co.  v.  People,  15  Weod.  (N, 
Y.)  267. 

t*i  steph.  Dig.  Crlm.  l^w,  art.  126;  Jones'  Case, 
2  Mood.  C.  C.  171;  Rex  v.  Dale,  Dears.  C.  C.  37; 
Reg.  V.  Sherlock,  L,.  R.  1.  C.  C.  20,  10  Cox,  C.  C. 
170;  R«g.  T.  Ferrall,  2  Den.  C.  C.  El. 

^"  Reg.  Ferrall,  2  Den.  C.  C.  51. 

m  Reg.  T.  Sherlock,  L.  R.  1  C.  C.  20,  10  Cox.  C. 
C.  170. 
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speak  defamatory  words  of  a  private  indi- 
vidual is  not  an  indictable  offense  at  com- 
mon law,  though  it  is  otherwise  if  a  libel  is 
maliciously  published  by  writing,  etc.'"  It 
is  a  misdemeanor  at  common  law,  however, 
to  e\'eii  speak  defamatory  words  of  a  judge 
or  justice  of  the  peace  in  the  execution  of 
Ins  office.^*"  "All  actions  for  slandering  a 
justice  in  his  office  may  be  turned  into  in- 
dictments." "' 
444.  Offenaea    in    Connection    with    Election!^- 


In  most  jurisdictions,  if  not  in  all,  stat- 
utes have  been  enacted  punishing  various 
acts  in  connection  with  public  elections,  as 
fraudulent  registration,  fraudulent  and  il- 
legal voting,  misconduct  of  election  officers, 
bribery  of  voters,  intimidation  of  voters, 
etc.,**^  and,  as  the  statutes  cover  almost  every 

'"Ante.  S  42R. 

'v'^Anon..  Comb.  4.6.  Beale'B  Cbb.  96.  where  an 
Indictment  was  sustained  for  apeabtng  o(  a  Jnatlce 
ot  the  peace  ae  a  "buffle-beaded  fellow." 

200  Wright.  C.  J.,  in  Anon.,  Comb.  46,  Beale's 
Cae.  96. 

2»i  See  the  various  atate  Btatut«B  govemfag  etec- 
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wrong  in  connection  with  elections,  few  cases 
have  arisen  of  prosecutions  at  common  law. 
There  are  some  such  cases,  however,  and  it 
cannot  be  doubted  that  frauds,  bribery,  in- 
timidation of  voters,  wrongful  interference, 
and  other  acts  in  connection  with  public  elec- 
tions which  directly  tend  to  prevent  a  pure 
and  proper  election,  are  indictable  at  com- 
mon law,  if  not  covered  by  statute.^'*  It  has 
been  held  a  misdemeanor  at  common  law  to 
fraudulently  and  illegally  vote  twice  at  an 
election,'*'  or  to  disturb  a  town  meeting  to 
elect  officers,  in  order  to  prevent  a  legal 
election."**  And,  in  a  comparatively  late 
Pennsylvania  case,  a  fraudulent  deposit  of 
illegal  ballots,  and  a  false  and  fraudulent 
count  and  return  of  votes,  were  held  indict- 
able as  a  misdemeanor  at  common  law.  The 
court  said:  "We  are  of  opinion  that  all 
such  crimes  as  especially  affect  public  society 
are  indictable  at  common  law.  The  test  is 
not  whether  precedents  can  be  found  in  the 
books,   but  whether   they  injuriously   affect 

n>  Com  T.  McHale,  97   Fa.  St.  3ST.  39  Am.  Rep. 
SOS;  Com.  v.  SIlBbee,  9  MasB.  417,  Beate'B  Cas.  111. 
»■  Com.  V.  Sllsbee,  9  Maes.  417.  Beale's  Cas.  111. 
■MCom.  V.  Hoxer.  IG  HasB.  3S5. 


the  public  police  and  economy."""      Bribery 
of  voters  is  elsewhere  considered.^*" 
III.     OFFENSES      AFFECTING      THE      PUBLIC 
SAFETY,  HEALTH,  COMFORT,  ETC. 

445.  In  General. — Any  act  injurioualy  affecting 
or  emtangering  the  aafety,  health,  or  comfort  of 
the  community  at  large  la  a  public  nuisance,  and 
a  misdemeanor  at  common  law. 

446.  Public  and  Private  Nuluncea. 

.  Afl  was  explained  shortly  in  another  place, 
a  nuisance  which  affects  an  individual  only, 
or  a  few  individuals,  is  a  mere  private 
wrong,  and  not  a  crime.  It  is  a  private  nui- 
sance, as  distinguished  from  a  public  nui- 
sance, and  is  no  ground  for  indictment."" 
On  the  other  hand,  a  nuisance  which,  by  be- 
ing maintained  in  or  near  a  public  high- 
way, or  in  a  thickly-settled  community,  in- 
juriously affects  the  whole  community,  is  ;i 
common  or  public  nuisance,  and  is  s  mis- 
demeanor at  common  law.'**     For  example, 

afl"  Cora.  V.  McHale,  97  Pa.  St.  397,  39  Am.  Hop. 
SOS. 

n»=  ADte,  i  432b- 

nnsRex  V.  Lloyd.  4  Esp.  200;  Com.  t.  Wing.  9 
Pick.  (Mass.)  1.  19  Am.  Dec.  347.  Beale's  Cae.  119; 
Com.  V.  Webb,  G  Rand.  (Va.)  736;  Com.  v.  Paris,  5 
Rand.  (Va.)  691;  People  v.  Jackson,  7  Mich.  432. 

sot  Rex  V.  White,  1  Burrows,  333;   Rex  v.  Bar- 
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it  is  not  a  public  nuisance,  subject  to  indict- 
ment, for  a  man  to  fire  bis  gun  near  a  house 
in  which  there  is  a  sick  person,  to  the  detri- 
ment of  such  person's  healtb,""  but  to  do 
such  acts  in  the  streets  of  a  city  would  be  a 
public  nuisance.  It  would  not  be  a  public 
nuisance  to  expose  a  single  person  to  a  con- 
tagious disease,  but  it  is  a  public  nuisance 
to  expose  a  person  having  a  contagious  dis- 
ease in  the  public  streets,  and  so  endanger 
the  health  of  the  whole  community.***" 
447.  Nuiunces  Affecting  the  Public  Health  and 
Safety. 
It  may  undoubtedly  be  laid  down  as  a 
general  proposition  that  all  uti justifiable 
acta'"'  which  endanger  the  safety  or  health 

nett.  4  Maule  &  S.  272,  Beale's  Cas.  104;  Reg.  t. 
Henson,  Dears.  C.  C.  24;  Reg.  v.  Lister,  Dears.  & 
B.  C.  C.  209;  Com.  v.  Webb,  6  Ranfl.  (Va.)  72G; 
and  other  cases  more  specifically  cited  In  the  notes 
(ollowlng. 

3115  Com.  V.  Wing,  9  Pick.  (Mass.)  1.  19  Am.  Dec. 
347.  Beale's  Cas.  119.  It  may  be  punishable  as  an 
act  of  wanton  anil  raallclous  mlscbleF.  Ante,  | 
3gS. 

"<»  Rex  V.  Burnett,  4  Maule  &  S.  272,  Beale's  Cas. 
104. 

■"''As  to  Justiflcatlon.  see  ante,  i  77;    post  ! 


of  the  cominunity  at  large  are  public  nui- 
sances and  misdemeanors  at  common  law.'"* 
Individuals  who  suffer  a  special  damage  there- 
from may  maintain  an  action  for  redress, 
but  the  state  may  also  proceed  against  the 
wrongdoer  by  indictment.  Thus,  it  is  a 
public  nuisance,  and  therefore  a  misdemean- 
or, to  expose  persons  or  animals  infected 
with  the  smallpox,  or  any  other  contagions 
disease,  in  the  public  streets,  and  thus  en- 
danger the  public  health ;  '"^  to  deposit  or 
keep  powder,  naptha,  or  other  explosives  in 
such  a  place  as  to  endanger  the  life  and 
safety  of  the  public ;  ""  to  shoot  off  fire  arms, 
or  do  blasting,  in  such  a  way  as  to  endanger 
the  lives  of  persons  living  or  passing  in  the 
neighborhood;  '"  to  set  spring  guns  in  such 

'08  Anon,  12  Mod.  342,  Beale'a  Cas.  S43i  Rez  v. 
Burnett,  4  Maule  &  S.  272.  Beale's  Caa.  104 ;  and 
cases  cited  in  the  notes  following. 

300  Rex  V.  Burnett,  4  Maule  &  S.  272,  Beale'a 
Cas.  104;  Rex  v.  VantandlUo,  4  Maule  ft  S.  73;  Reg. 
V.  Henson,  Dears.  C.  C.  24, 

'110  Anon,.  ]2  Mod.  342,  Beale's  Cas.  S43;  Reg.  v. 
LlBter,  Dears.  &  B.  C.  C.  209;  Bradley  v.  People,  66 
Barb,  (N,  Y.)  72;  Myers  v.  Malcolm,  6  Hill  (N.  T.) 
292,  41  Am.  Dec.  744. 

Ill  Rex  V.  Moore,  3  Barn,  ft  Adol.  1S4;  Reg.  t. 
Mutters,  Leigh  ft  C.  491,  10  Cox,  C.  C.  6;  Huntar  v. 
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a  way  as  to  eiidaii<ivr  piTsons  passing  in  the 
street;  ^^'^  to  sell  or  expose  for  sale  unwhole- 
some provisions,  or  water,  etc. ;  ^^^  or  to  race 
horses  without  necessity  on  a  public  high- 
way, to  the  danger  of  the  public.^^*  To  dis- 
obey the  orders  of  the  public  authorities  with 
respect  to  the  performance  of  quarantine  reg- 
ulations is  an  indictable  offense  at  common 
law.«i« 

Statutes. — In  all  of  the  states  statutes 
have  been  enacted  by  the  legislatures  punish- 
ing as  nuisances  various  acts  which  are 
deemed  to  be  detrimental  to  the  public  health 
and  safety.  Among  these  may  be  mentioned 
statutes  regulating  the  sale  and  keeping  of 
poisons,  explosives,  etc.,  statutes  containing 
quarantine  regulations,  and  providing  for 
the  care  and  isolation  of  persons  suffering 
from  contagious  diseases,  statutes  pimishing 


Farren,  127  Mass.  481,  34  Am.  Rep.  423.  And  see 
State  V,  Moore,  31  Conn.  479,  83  Am.  Dec.  159. 

312  State  V.  Moore,  31  Conn.  479,  83  Am.  Dec.  159. 

813  state  V.  Smith,  3  Hawks  (N.  C.)  378;  State  v. 
Lafferty,  Tappan  (Ohio)  113;  State  v.  Snyder,  44 
Mo.  App.  429;  Stein  v.  State,  37  Ala.  123. 

314  State  V.  Battery,  6  Baxt.  (Tenn.)  545. 

815  Rex  V.  Harris,  2  Leach,  C.  C.  549.  4  Term  R. 
202. 
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the  Bale  or  importation  of  diseased  cattle, 
etc.,  and  statutes  regulating  the  keeping  and 
care  of  dairies,  and  the  sale  of  dairy  pro- 
ducts, and  the  like.  The  enactment  of  such 
statutes  is  undoubtedly  within  the  power  of 
the  legislatures,  and  they  have  repeatedly 
been  upheld  as  constitutional.'^*  The  neces- 
sity for  a  criminal  intent  to  sustain  a  proae- 
cution  under  these  statutes  is  elsewhere  con- 
sidered."' Whenever  the  l^slature  de- 
clares an  act  to  be  a  public  nuisance,  a  per- 
son doing  the  act  is  liable  to  indictment."* 
448.  NulHncea  Affecting  the  Public  Comfort- 
In  Genoral. 
Acts  may  also  amount  to  indictable  pub- 
lic nuisances  because  they  affect  the  com- 
fort of  the  community  at  large  by  reason  of 
noise,  dust,  smoke,  noisome  smells,  etc.  Thus, 
it  has  been  held  a  public  nuisance  to  erect 
buildings  near  the  highway  and  dwellings, 
and  make  acid  spirit  of  sulphur,  so  that  the 
air  is  impregnated  with  noisome  and  offen- 
sive stinks,  to  the  common  nuisance  of  all 
persons  passing  and  dwelling  in  the  neigh- 
si"  Ante,  a  33,  37,  et  Beq. 
in  Ante,  H  56,  70,  et  aeq. 
"•  Reg.  V.  Crawahaw.  Bell.  C.  C.  303. 
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borhood.'^"  The  same  is  true  of  other  of- 
fensive trades  and  occupations  in  thickly  set- 
tled communities,  as  slaughter-houses,  pig 
pens,  breweries,  soap  factories,  boiler  fac- 
tories, tallow  factories,  brick  kilns,  and  the 
like.''"  To  support  m  indictment  for  a 
nuisance  it  is  not  necessary  that  the  smells 
produced  by  it  shall  he  injurious  to  the 
health.  It  is  sufficient  if  they  are  ofTensive 
to  the  senses,'^'  And,  as  we  have  seen,  a 
thing  may  be  a  nuisance  because  of  smoke, 

»»» Rei  T.  White,  1  BurrowB,  333. 

JioRei  V.  Watts.  2  Car.  &  P.  486;  Rer  v.  Crosa, 
2  Car.  ft  P.  483.  Beale'B  Caa.  S44;  Rex  v.  N«U, 
2  Car.  A  P.  435;  Rex  v.  Watts.  Moody  ft  M.  281; 
Reg.  V.  WIgg,  2  W.  Raym,  1163;  Rex  v.  Medley, 
S  Car.  ft  P.  292;  Com.  t.  Mann,  4  Gray  (Mass.) 
213;  Gills  T.  State,  T  Blackf.  (Ind.)  E34;  Dennis  v. 
State,  fll  Ind.  291 :  Com.  v.  Miller,  139  Pa.  St  77, 
23  Am.  St.  Rep.  170,  Beale'B  Caa.  349;  People  v. 
Detroit  White  Lead  Works,  S2  Mich.  471,  Beale's 
Cas.  851;  Seacord  v.  People,  121  III.  623;  Faucher 
V.  GrasB,  60  Iowa,  505;  Ray  v.  Lynes,  ID  Ala.  63; 
Ashbrook  v.  Com.,  1  Bush  (Ky.|  139,  89  Am,  Dec. 
616;  Com.  v.  Perry,  139  MasB.  198;  Allen  v.  State. 
34  Tex.  230;  Howard  v.  Lee,  3  Sandf.  (N.  Y,)  281; 
Coe  V.  Schulti,  47  Barb.  (N.  Y.)  64;  Com.  v.  Up- 
ton. 6  Gray  (Mass.)  473;  State  v.  Wetherall,  5 
Harr.  (Del.)  487;    State  v.  Payson,  37  Me.  381. 

)2i  Rex  V.  Nell,  2  Car.  &  P.  485;  and  other  cases 
above  cited. 
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dust,  and  noise,  as  well  as  because  of  noisome 
smells. ^''^ 

In  all  cases,  the  thing  complained  of  must 
injuriously  affect  the  community  at  large, 
so  as  to  constitute  a  public  nuisance.  If  it 
affects  a  single  individual  only,  or  two  or 
three  particular  individuals  only,  it  is  a  pri- 
vate, as  distinguished  from  a  i>ublic,  nui- 
sance, and  is  not  an  indictable  offense.''*' 
It  is  also  necessary,  in  determining  whether 
a  manufactory  or  other  building  is  a  com- 
mon nuisance,  to  consider  all  the  circum- 
stances, including  the  character  of  the  neigh- 
borhood ill  which  it  is  situated,  the  presence 
of  other  manufactories,  etc.  In  other  words, 
"the  character  of  the  business  complained 
of  must  be  determined  in  view  of  its  own 
peculiar  location  and  surroundings,  and  not 
by  the  application  of  any  abstract  princi- 
ple." '^* 

a-j;  Com.  V.  Harris.  101  Maaa.  29;  Faucher  t. 
Grass.  SO  Iowa,  505;    and  other  cases  above  cited. 

333  Rex  V.  Lloyd,  4  Bap.  200,  per  Lord  Enienboi^ 
ougb.  See  Ray  v.  Lynes,  10  Ala.  63;  Faucher  t. 
OrasB,  60  Iowa,  605;  State  v.  Board  of  Healtb. 
16   Mo.   App.   8. 

i^>  Com.  V.  Miller.  139  Pa.  St.  77.  23  Am.  St.  Rep. 
170,  Beale'9  Cas.  849. 
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440.  Disorderly  Conduct. 

(o)  In  General. — Conduct  of  an  individ- 
ual may  amount  to  a  public  nuisance  if  it 
is  of  such  a  disorderly  character,  and  in  such 
a  place,  that  it  annoys  and  disturbs  the  peace 
and  quiet  of  the  community,  though,  except 
for  such  effect,  there  would  be  nothing  crimi- 
nal, or  even  wrong,  in  the  conduct.  Such  is  the 
case  where  the  whole  community  is  disturbed 
and  annoyed  by  loud  crying  out  or  singing, 
or  other  noiBy  conduct  in  the  public  atreets, 
or  other  public  places,'^"*  or  by  blasphemy,*'* 
or  public  profane  cursing  or  swearing,'^ ^ 
public  drunken  nesB,^'^  indecent  exposure  of 
the  person,''^  and  other  acts  of  public  in- 
decency or  immorality."" 

(&)  A    comTtion    scold — i.    e.,    a    woman 

»>Rex  V.  Smith,  2  Strange,  704,  Beale's  Cas. 
S44;  R«x  V.  Moore,  3  Barn.  &  Adol.  1S4:  Hall's 
Case,  Vent.  169:  Beale's  Cae.  842;  Com.  v.  Harris, 
101  Mass.  29;  Com.  v.  Oaks,  113  Mass.  8;  Com.  v. 
Spratt.  14  Phlla.  (Pa.)  365. 

««POBt.  i   471. 

sir  Post.  1  470;  SUte  v.  Qraham,  3  Sneed  (Tenn.) 
134:  State  v.  Powell,  70  N.  C.  67:  Stote  v.  Archi- 
bald, 59  Vt.  548.  59  Am.  Rep.  755. 

aw  Post,  i  472. 

'^"  Post,  !  469. 

»»"  Post,  1  462  el  aeq. 


who  by  habitual  scolding  disturbs  the  peace 
and  comfort  of  the  neighborhood — is  a  pub- 
lic   nuisance,    and     indictable    at    common 

(c)  Eavesdroppers,  defined  by  Black- 
stone  to  be  persons  who  "listen  under  walls 
or  windows,  or  the  eaves  of  a  house,  to 
hearken  after  discourse,  and  thereupon  to 
frame  slanderous  and  mischievous  tales," 
are  a  public  nuisance  at  common  law.""' 

(d)  ExcUiiig  public  alarm,  and  disturb- 
ing the  feeling  of  public  security,  by  false 
rumors  and  the  like,  is  also  indictable  as  a 
nuisance  at  common  law.*** 

450.  Diiorderly  Houies. 

A  saloon  or  other  place  which  is  permit- 
ted to  be  the  resort  of  idle  and  dissolute  per- 

:'^'  2  Hawk-  P.  C.  c.  75,  S  14;  4  Bl,  Comm.  168; 
Jamea  v.  Com.,  12  Serg.  &  K.  (Pa.)  236;  Com.  t. 
Mobn,  52  Pa,  St.  243. 

^"4  Bl.  Comm.  168;  State  v.  Williaroa.  2  Overt 
(Tenn,)  108;  Com.  v.  Lovett,  4  Clark  (Pa.)  5, 
6  Pa.  Law  J.  226.    See  Pen.  Code  N.  Y.  iS  436. 

■i^i-^Com.  V.  Cassldy.  (1  Phila.  (Pa,)  82,  in  which 
it  waa  held  a  public  nuisance  to  distribute  haod- 
bllls  in  a  city,  desciiblng  a  black  woman,  and 
Talgely  det^lariDE  her  to  be  a  stealer  of  children, 
and  to  thereby  alarm  and  disturb  the  community. 
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sons,  and  in  which  they  are  permitted  to 
carouse  and  make  loud  noises,  to  the  dis- 
turbance and  annoyance  of  tlie  community, 
ia  a  disorderly  house,  and  is  therefore  a  pub- 
lic nuisance  and  misdemeanor  at  common 
law.***  Bawdy  houses  and  common  gaming 
houses  are  disorderly  houses  and  nuisances 
at  common  law,*^"* 
451.  Sunday     Work,    Games,     Sport*,    etc. — In 


many  states,  atatutea  have  been  enacted  prohibit- 
ing and  punishing  work  and  business  on  Sunday, 
except  In  cases  of  necessity  or  charity,  and  public 
games,  sports,  exhibitions,  etc. 

It  is  certainly  a  nuisance  at  common  law 
to  disturb  public  rest  and  quiet  on  Sunday 
by  unnecessary,  conspicuous  and  noisy  ac- 
tion,*'"  but  work  and  games  or  sports  which 
do  not  disturb  the  public  rest  and  quiet,  are 
not  criminal  offenses  unless  they  are  made 
so  by  some  statute.*^'     In  England,  Sabbath 

■'■It  State  V.  nertheol,  6  Blackf.  (Ind.)  474;  State 
V.   BupRler.  5  Harr.   (Del.)   508;    ante.   S   427,      * 

"^Tost,    5S   466,   466. 

3.n>2  Whart.  Crlm.  l^w,  §  1431;  Com.  v.  Jean- 
dell,  2  Grant  (Pa.)  S06;  LlndenmuUer  v.  People, 
33   Barb.    (N.    Y.)    548. 

"'Rex  V.  Brotherton,  2  Strange,  702;  State  v. 
Brooksbank.  6  Ired.  (N.  C.)  73:  Eden  v.  People. 
III.  296;  Sayles  v.  Smith,  12  Wend.  (N.  Y.)  57, 
27  Am.  Dec.  117. 


breaking  haE  been  punished  by  statute  since 
an  early  day,  and  there  are  similar  statutes 
in  this  country.  The  effect  of  most  of  these 
statutes  is  to  prohibit  and  punish  the  ex- 
posing of  any  goods  for  sale  on  Simday,  with 
pertain  exceptions,  or  the  doing  of  any  work 
on  that  day,  except  works  of  necessity  or 
charity.  The  English  statute  of  29  Car.  II. 
c.  7,  was  to  this  effect,  and  has  been  very 
generally  followed .  by  ua.  In  some  juris- 
dictions, the  statutes  go  further  than  this, 
and  specifically  prohibit  (1)  all  labor  except 
works  of  necessity  or  charity;  (2)  all  shoot- 
ing, hunting,  fishing,  playing,  horse  racing, 
gaming,  or  other  public  sports,  exercises,  or 
shows;  (3)  all  noise  disturbing  the  peace  of 
the  day;  (4)  all  trades,  manufactures,  and 
mechanical  employments,  except  when  they 
are  works  of  necessity;  and  (5)  all  manner 
of  public  selling  or  offering  for  sale  of  any 
property,  with  the  exception  of  articles  of 
food  up  to  certain  hours,  the  furnishing  of 
meals  under  certain  conditions,  and  the  sale 
of  prepared  tobacco,  fruits,  confectionery, 
newspapers,    drugs,    medicines,    etc.'"      In 

3"  See  Pen.  Code  Minn.  !9  222-231. 
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some  states,  by  express  provision  of  the  stat- 
ute, it  is  a  defense  to  a  prosecution  for  labor 
on  Sunday  that  the  accused  observes  another 
day,  and  does  not  work  on  such  day."* 

Validity  of  Statutes. — These  statutes  have 
been  upheld  as  constitutional  against  attacks 
on  the  ground  that  they  were  an  unconstitu- 
tional interference  with  religious  liberty. 
They  are  not  based  upon  religious  grounds, 
bat  on  the  ground  that  public  policy  requires 
at  least  one  day  of  rest  in  each  week  to  be 
set  apart,  and  are  clearly  within  the  power 
of  the  legislatures."" 

Exception  of  "Works  of  Necessity  or 
Charity." — It  has  been  said  that  the  excep- 
tion of  "works  of  necessity  or  charity*'  com- 
prehends "all  acts  which  it  is  morally  fit 
and  proper  should  be  done"  on  Sunday,'*' 

■II  Pen.  Code  Minn.  S  226.  In  the  absence  of 
auch  a  provision,  it  Is  no  defense.  Specht  v.  Com., 
8  Pa.  St.  312,  4S  Am.  Dec.  SIS;    ante,  i  G5. 

■to  Bloom  V.  RlchardB,  2  Ohio  St.  391;  Scales 
V.  State.  47  Ark.  476,  5S  Am.  Rep.  7GS;  Foltz 
V.  State,  33  Ind.  215;  Lindenmuller  v.  People,  S3 
Barb.  <N.  Y.)  54S;  Specbt  v.  Com,,  S  Pa.  St.  312, 
49  Am.  Dec.  51S;  State  v.  Baltimore  £  O.  R.  Co., 
24  W.  Va.  783;  State  v.  Court  of  Common  Pleas, 
36   N.  J.   Law,   72,   13   Am.   Rep,   422. 

i«i  Flagg  V.    InbabitaQts   of   Mlllbuiy,  4    Ciuh. 
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but  ttis  test  is  too  indefinite  for  practical  ap- 
plication. The  question  must  be  confiidered 
with  reference  to  particular  acts.  The  ex- 
ception, it  was  said  in  a  Massachtisetts  case, 
unqnestionably  includes  acts  necessary  or 
proper  to  save  life,  or  to  prevent  or  relieye 
suffering,  and  this  in  the  case  of  animals,  as 
well  as  men ;  to  prepare  needful  food  for 
man  or  beast ;  or  to  save  property  in  the 
case  of  fire,  flood,  tempest,  or  other  ''unusual" 
peril.'*^  It  is  well  settled,  however,  that  it 
is  uo  excuse  for  work  on  Sunday  to  show 
merely  that  it  was  more  convenient  or  profit- 
able to  do  it  then  than  it  would  have  been 
to  defer  or  omit  it.^'^ 

(MasB.)  243.  See,  also.  Johnston  v.  People,  31 
111.  469;   Morris  v.  State,  31   Ind.  189. 

3"  Com.  V.  Sampson,  97  Uftsa.  407.  And  see 
Morris  V.   State.  31   Ind.   189. 

'**  For  tbiB  reason,  in  Com.  v.  Sampson.  97 
Mass.  407.  it  waa  held  that  gathering  seaweed  on 
the  beach  on  Sunday  was  not  a  work  of  neceaalt?, 
though  It  would  probably  have  Boated  away  if  not 
then  gathered.  "It,"  said  Judge  Hoar,  "a  veasel 
had  been  wrecked  upon  the  beach,  It  would  have 
been  lawful  to  work  on  Sunday  tor  the  preserva- 
tion of  property  which  might  be  lost  hy  delay. 
But  ir  the  flsb  In  the  bay  or  the  blidB  on  tbe 
shore  happened  to  be  uncommonly  abundant  on 
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4S2.  Obatructing   Highways. 

Any  unlawful  obstruction  of  a  public 
street^  road,  or  other  highway,  whether  by 
the  unauthorized  erection  of  bridges,  build- 
ings, fences,  railways,  or  other  structures, 
or  by  turning  water  thereon,  or  by  tearing 
up  the  same,  or  otherwise,  is  an  interference 
with  the  right  of  the  public  to  pass  along 
the  same,  and  is  indictable  as  a  common  or 
public  nuisance  at  common  law.'**     An  in- 

tbe  Lord's  Day,  It  la  equally  clear  that  It  would 
have  fumlBbed  no  excuse  for  fishiog  or  shooting 
OD  that  day."  In  another  Massachuaetta  case  It 
wae  held  that  the  tact  that  crops  In  a  field  were 
Buffering  from  want  of  hoeing  did  not  make  the 
hoeing  of  them  on  Sunday  a  work  of  necessity. 
Com.  V.  JoBselyn,  97  Mass.  411.  See,  also,  Johna- 
ton  V.  Com.,  22  Pa.  St.  102. 

MtHall'a  Case,  Vent  169,  Beale'a  Cas.  842;  Rex 
7.  Sarmon,  1  Burrows,  516;  Rex  v.  Cross,  3  Camp. 
224;  Rex  v.  Jones,  3  Camp.  230;  Reg.  r.  Longton 
Oas  Co.,  Z  Bl.  &  El.  651.  8  Cox,  C.  C.  317;  Rex  v. 
Carlisle,  6  Car.  ft  P.  637;  Rex  v.  West  Riding  of 
Yorkshire,  2  Baat,  342;  Rex  v.  Morris,  1  Bam. 
ft  Adol.  441 ;  Rex  v.  Gregory,  6  Bam.  ft  Adol.  566, 
2  Nev,  ft  M.  478;  Com.  v.  Reed,  34  Pa.  St  275,  75 
Am.  Dec.  661;    Boyer  v.  State,  16  lad.  451. 

Telegraph  posts  are  an  obatructlon  and  nui- 
sance. Reg.  V.  United  Kingdom  E.  T.  Co.,  3  Fost 
ft  F.  73,  9  Cox,  C-  C.  174;  Com.  v.  Reed,  34  Pa.  St 


dictment  will  lie  for  setting  a  person  in  the 
footway  of  a  public  street  to  deliver  hand- 
bills, if  the  footway  is  greatly  obstructed,'*' 
or  for  keeping  stage  coaches  and  trucks  stand- 
ing in  the  street  beyond  such  time  as  may  be 
reasonably  necessary,^"  or  for  causing  a 
crowd  to  collect  by  acrobatic  perfonnances, 
exhibiting  effigies  in  a  window,  or  otherwise, 
if  the  street  is  thereby  obstructed.'*^  Of 
course  valid  public  authority  to  obstruct  a 
highway  is  a  defense.'** 
453.  Faltura  to  Repilr  Highways. 

It  is  a  misdemeanor  for  a  corporation  or 
individual  to  fail  to  repair  a  highway,  or 
suffer  it  to  be  out  of  repair  when  required 
by  law  to  keep  it  in  repair,  unless  there  ia 
sufficient  excuse  for  such  neglect.'*' 

275,  75  Am.  Dec.  6G1.  But  see  Com.  v.  City  of 
Boston,  97  Maes.  555. 

"9  Rex  V.  Sarmon,  1  Burrows.  E16. 

■I'Rez  T.  Cross,  3  Camp.  224;  Rex  v.  Russell, 
6  East,  427. 

s"  Rex  V.  Carllle,  6  Car.  A  P.  637;  Hall's  Case, 
Vent.  169,  Beale's  Caa.  842:  Barker  v.  Com.,  19 
Pa.  St.  412. 

»<«  Poet.  5  456.  , .    . . 

><»  Rex  V.  Inhabitants  of  Stretford,  2  Ld.  Ram. 
1169:  State  v.  Godwinsvllle,  etc..  Road  Co.,  49 
N.  J.  Law,  266,  SO  Am.  Rep.  611;    State  v.  Klaf, 
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4M.  Obatructing  Navigable  Waters. 

It  is  also  a  public  nuisance,  and  a  misde- 
meanor at  common  law,  to  place  an  unau- 
thorized obstruction,  as  a  bridge  wharf, 
posts,  and  the  like,  in  navigable  rivers  or 
other  navigable  waters,  or  to  otherwise  ob- 
struct the  aarae.*"'* 
465.  Pollution  of  Watera  and  Watercouraes. 

It  is  a  public  nuisance  and  misdemeanor 
to  pollute  a  spring  or  watercourse,  aa  by 
urinating  in  a  spring,  throwing  dead  car- 
cassea  into  a  spring  or  stream,  or  putting 
other  injurioua  or  noxious  substances  there- 
in, if  the  spring  or  watercourae  is  used  by 
the  public,  so  that  the  public  health  or  com- 
fort is  thereby  affected,^^' 
45S.  Juatlflcatlon  and  ExouM. 

(o)  Public  Necessity  and  Authority. — 
Public  necessity  and  authority  may  justify 

3  Ired.  (N.  C.)  411;  Slmpeon  v.  SUte.  10  Yerg. 
(Tenn.)  S2S.    . 

a"»  Reg.  V.  StepheDB,  L.  R.  1  Q.  B.  702.  Beale'e 

Cas.  SIG;  Rex  v.  Ward,  4  Adot.  &  El.  3S4i   Res- 

publlca  V.  Caldwell,  1  Dall.  (Pa.)  150,  Beale's  Cas. 

177;     State   r.   Narrows   Island   Club,   100   N.    C. 

■  477;    People  v.  Vanderbllt.  28  N.  Y.  39C. 

ui  SUte  T.  Taylor,  29  Ind.  EI7;  Board  of  Health 
of  Mew  Brighton  v.  Casey.  3  N.  Y.  Supp.  399. 
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an  act,  and  render  it  lawful,  when,  but  for 
Buch  necessity  and  authority,  it  would 
amount  to  a  public  nuisance.  Thus,  as  was 
shown  in  a  previous  section,  if,  in  order  to 
prevent  the  spread  of  a  contagious  disease, 
inconvenience  is  caused  to  persons  by  the 
smoke  and  noxious  vapors  arising  from  the 
burning  of  infected  clothing  and  bedding, 
and  if  the  burning  is  done  by  public  author- 
ity or  sanction,  in  good  faith  and  for  the 
public  safety,  and  such  means  are  employed 
as  are  usually  resorted  to  and  approved  by 
medical  science  in  such  cases,  and  if  done 
with  reasonable  care  and  regard  for  the 
safety  of  others,  there  is  no  indictable  nui- 
sance.*''' 

(6)  Legislative  Authority. —An  act  done 
by  a  person,  though  it  may  aifect  the  safety, 
health,  or  comfort  of  the  community,  does 
not  render  him  liable  to  indictment,  where 
there  is  a  valid  act  of  the  legislature,  or  valid 
municipal  ordinance,  expressly  aiithorizlng 
him  to  do  the  act  in  the  way  in  which  it  is 
done.*''^     But  legislative  authority  to  do  an 

3s=  state  V.  Mayor,  etc..  of  Knoxvllle.  12  Lea ' 
(Tenn.)   146,  Beale's  Cas.  313. 

MS  Berry  v.  People,  36  III,  425;  Overby  v.  State, 
18  Pla.  178, 
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act  IB  not  to  be  construed,  where  any  other 
construction  is  reasonable,  as  permitting  the 
doing  of  the  act  in  such  a  way  as  to  consti- 
tute a  public  nuisance.  A  license  from  the 
state  or  from  a  municipality  may  render  law- 
ful the  keeping  of  a  place  which  would  be  a 
nuisance  at  common  law  in  the  absence  of  a 
license  ;^°*  but  a  license  is  no  justification 
if  a  place  is  kept  in  a  disorderly  or  noisome 
way,  that  is  not  clearly  authorized.^^"  Stat- 
utory authority  to  construct  a  railroad  in 
or  across  a  public  street  or  highway,  if  valid, 
will  prevent  the  obstruction  from  being  a 
nuisance,  if  the  provisions  of  the  statute  are 
complied  with,  but  not  otherwise.*"'  When 
statutory  powers  are  conferred  under  cir- 
cumstances in  which  they  may  be  exercised 
with  a  result  not  causing  any  nuisance,  and 

'"Berry   v.    People,   supra;     Overby  v.    State, 

"'U.  S.  V.  Coulter,  1  Cranch,  C.  C.  203.  Fed. 
Cas.  No.  14,876;  State  v.  Mulllkln.  8  Blackf.  (Ind.) 
280;  Berry  v.  People,  1  N.  Y.  Cr.  R.  43.  57,  77 
N.  Y.  588;  State  v.  Foley.  45  N.  H.  466.  And 
eee  Rex  v.  Cfobb,  2  Car.  &  P.  483.  Beale'a  Cas. 
844. 

t^'UReg.  r.  Scott.  3  Q.  B.  643.  2  Oale  &  D.  739; 
Rex  V.  Ppaae.  4  Barn.  &  Adol.  30, 


new  and  unforeseen  circumatances  arise, 
which  render  the  exercise  o£  them  imprac- 
ticable without  causing  a  nuisance,  the  per- 
sons 80  exercising  them  are  liable  to  indict- 
ment.'^' 

(c)  Benefit  to  the  Community. —  If  the 
act  of  a  person,  or  his  use  of  property, 
amounts  to  a  public  nuisance  under  the  rules 
and  principles  explained  in  the  preceding 
sections,  it  is  no  defense  for  him  to  say  that 
the  public  may  be  or  is  in  fact  benefited 
thereby."'*  Thus,  on  an  indictment  for  a 
nuisance  in  erecting  a  wharf  on  public  prop- 
erty, it  is  no  defense  to  show  that  such  erec- 
tion has  been  beneficial  to  the  public,"* 
And,  on  an  indictment  for  maintaining  an 
offensive  business  in  a  thickly-settled  com- 
munity, it  is  no  defense  to  show  that  the  busi- 

IDT  Reg.  T.  Bradford  Nav.  Co.,  S  Beet  ft  S.  SSI, 
11  Jur.  (N.  S,)  769. 

33«ReapublIca  t.  Caldwell,  1  Dall.  (Pa.)  160, 
Beale'B  Cas.  177;  People  v.  Detroit  White  Lead 
Works,  S2  Mlph.  471,  Beale's  Cas.  851;  State  t. 
Kaster,  35  Iowa.  221;  Scacord  v.  People,  121  III. 
623;  Rex  t.  Ward.  4  Adol.  ft  El.  3Si  {overmUnc 
Rex  V.  RuBsell,  S  Barn,  ft  C.  566). 

»«Respubllca  t.  Caldwell.  1  Dall.  (Pa.)  lEO. 
Beale's  Caa.  177. 
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ness  is  useful  or  necessary,  or  that  it  con- 
tributes to  the  wealth  or  prosperity  of  the 
community.^®® 

(d)  Acquiescence  by  the  Public. — ^Ac- 
cording to  the  better  opinion,  long  acquies- 
cence by  the  public  in  conditions  may  pre- 
vent or  bar  an  indictment  for  nuisance  based 
upon  such  conditions.  Thus,  it  was  held  in 
an  English  case,  that  an  acquiescence  for 
fifty  years  by  the  neighborhood  prevented 
an  indictment  for  continuing  a  noxious 
trade.^®^  It  was  also  held  that  an  indictment 
would  not  lie  for  setting  up  a  noxious  man- 
ufactory in  a  neighborhood  in  which  other 
offensive  trades  had  long  been  borne  with 
and  acquiesced  in,  wliere  the  inconvenience 
to  the  public  was  not  greatly  increased.*'* 
A  man  carrying  on  a  noxious  business  in  a 
place  where  it  has  been  long  established  is 

»«o  People  V.  Detroit  White  Lead  Works,  82 
Mich.  471,  Beale's  Cas.  851. 

8«i  Rex  V.  Neville,  Peake,  93,  per  Lord  Kenyon. 
But  see  Ashbrook  v.  Com.,  1  Bush  (Ky.)  139,  89 
Am.  Dec.  616;  Anon.,  12  Mod.  342,  Beale's  Cas. 
843. 

»«2  Rex  V.  Neville,  Peake,  91 ,  per  Lord  Kenyon. 
See,  also.  Com.  v.  Miller,  139  Pa.  St.  77.  23  Am. 
St.  Rep.  170,  Beale's  Cas.  849. 


indictable  for  a  nuisance  if  tbe  mischief  ia 
materially  increased  by  a  change  in  the  man- 
ner or  extent  of  carrying  it  on;  but  if  the 
business  is  increased,  with  no  additional  mis- 
chief, by  adoption  of  a  better  mode  of  carry- 
ing it  on,  an  indictment  will  not  lie,*" 

(e)  Things  not  Nuisances  when  Erected. 
—Whether  an  indictment  will  lie  where  the 
thing  complained  of  was  not  a  nuisance  when 
first  erected,  but  became  so  afterwards,  is  not 
clearly  settled.  It  has  been  held  in  some 
jurisdictions  that  if  a  person  sets  up  a  nox- 
ious trade  remote  from  habitations  and  pub- 
lic roads,  and,  after  that,  new  houses  are 
built  and  new  roads  constructed  near  it,  he 
may  continue  his  trade,  although  it  may  be 
a  nuisance  to  persons  living  in  such  houses, 
or  passing  along  such  roads."*  Other  courts 
have  taken  a  contrary  view,  and  have  held 
that  when  a  business  becomes  a  nuisance  by 
reason  of  residences  being  erected  around 
it  and  roads  or  streets  constructed,  "it  most 

»"Rex  v.  WattB.  Moody  &  M.  281.  per  Lort 
Tenderden. 

"•Anon.,  12  Mod.  342,  Beale's  Cas.  8<3;  Res 
V.  CroBB,  2  Car.  &  P.  4S3;  ElUe  v.  dtate,  7  BlacU. 
(Ind.)   534. 
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give  way  to  the  rights  of  the  public,  and  the 
owner  thereof  must  either  devise  some  means 
to  avoid  the  nuisance,  or  must  remove  or 
cease  the  huainess."  '"*  He  certainly  cannot 
change  the  manner  or  extent  of  carrying  on 
the  buainess,  so  as  to  increase  the  mischief 
and  injury."' 

IV.  OFFENSES  AGArNST  QOO  AND  RELIGION. 
457.  In  General. — In  this  country,  no  act  le  m 
crime  merely  because  It  Is  contrary  to  the  doo* 
trines  of  the  Christian  religion,  or  any  other  re- 
ligion. 

In  England,  various  acta  were  punished, 
at  first  in  the  ecclesiastical  courts,  and  later, 
by  statutes,  in  the  civil  courts,  as  offensea 
against  God,  the  Christian  religion,  and  the 
established  church,  and  some  acts  were  pun- 
ished at  common  law.  Among  these  were 
apostacy,  or  a  total  renunciation  of  Chris- 
tianity by  embracing  either  a  false  religion,  * 
or  no  religion  at  all,  after  having  once  pro- 
fessed  Christianity ; "'   heresy,   which  con- 

iM  People  V.  Detroit  White  Lead  Works,  82 
Ulch.  471.  Beale'B  Cas.  SSI;  Taylor  v.  People.  6 
Park.  Cr.  R.  (N.  Y.)  347;  Com.  v.  Upton,  6  Gray 
(Haes.)    473. 

>■•  Rex  V.  WattB,  Moody  &  M.  281. 

•"9  &  10  Wm.  111.  c.  33:    4  Bl.  Comm.  43. 
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sistB,  not  in  a  total  denial  of  Christianity, 
but  in  a  denial  of  some  of  its  essential  doc- 
trines, publiclj  and  obstinately  avowed ;  "* 
offenses  againat  the  established  church,  by 
reviling  its  ordinances,  or  failure  to  conform 
to  its  worship;'**  blasphemy;'^"  profane 
swearing  and  cursing;'^'  witchcraft;'" 
religious  impostures,  such  as  falsely  pretend- 
ing an  extraordinary  commission  from  heav- 
en, and  terrifying  and  abusing  the  people 
with  false  denunciations  of  judgments;"' 
simony,  or  the  corrupt  presentation  of  any 
one  to  an  ecclesiastical  benifice  for  gift  or 
reward;"*  Sabbath  breaking;'^'  drunken- 
ness ;  '^'  and  open  and  notorious  lewdness.'^' 

S88  1  Hale.  P.  C.  384;  2  Hen.  IV.  c.  IB;  2  Hen. 
V.  c.  7;    31  Hen.  VIII.  c.  H;    *  Bl.  Comm.  «-49. 

9»4  Bl.  Comm.  50-69;  1  Edw.  VI.  c.  1;  1  EUx. 
c.    1:     and    other   etatutea    mentioned   bj   BlKck- 

s'o  i  Bl.  Comm.  59.  See  post,  S  471. 

3T1  4  Bl.  Comm.  SO.  See  post,  9  470. 

112  4  B).  Comm.  60.  This  was  at  one  time  pun- 
ished iD  New  England  with  death,  as  It  wu  in 
England. 

«"  4  Bl.  Comm.  62. 

«'<  4  Bl.  Comm.  62. 

3-!^i  Bl.  Comni.  63.  See  ante,  S  451. 

3r«4  Bl.  Comm.  64.  See  post,  f  472. 

"^  4  Bl.  Comm.  S5.  See  post,  }  463  et  seq. 
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In  this  country  there  is  no  efltablished 
churdi,  as  in  England,  and  no  act  is  a  crime 
mereli/  because  it  offends  against  any  church, 
or  against  God,  or  against  the  doctrines  of 
any  religion.  Some  of  the  acts  above  men- 
tioned, if  committed  under  such  circum- 
stances as  to  constitute  a  public  nuisance, 
are  indictable  in  this  country  as  misdemean- 
ors at  common  law,  but  this  is  because  they 
annoy  the  community  or  shock  its  sense  of 
morality  and  decency,  or  tend  to  corrupt  the 
public  morals,  and  not  merely  because  the 
act  is  forbidden  by  God,  or  is  contrary  to  the 
doctrines  of  Christianity,  or  of  any  church. 
Blasphemy,  profane  swearing  and  cursing, 
drunkenness,  and  lewdness  are  all  misde- 
meanors at  common  law  if  committed  openly 
and  notoriously,'^*  but,  as  a  rule,  it  is  other- 
wise if  they  are  committed  in  private.  To 
commit  fornication  in  private,  even  when  it 
is  accompanied  by  seduction,  or  to  get  drunk 
in  one's  own  house,  is  no  offense  at  all  at 
common  law,  though  clearly  an  offense 
against  God  and  religion."*     To  work  on 

iTiPoHt,  a  463-472. 
IT*  Post,   tS  46S,  472. 
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Sunday  is  a  violation  of  God's  command, 
but  it  is  not  a  crime  unless  the  work  is  done 
in  such  a  way  as  to  disturb  the  public  rest, 
or  unless  it  is  expressly  prohibited  by  stat- 
ute.^®^  It  is  almost  needless  to  say  that  there 
are  no  such  crimes  in  this  country  as  apos- 
tacy,  heresy,  nonconformity  to  the  worship 
of  a  church,  etc.  The  constitution  of  the 
United  States  expressly  declares  that  "con- 
gress shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free 
exercise  thereof,"  ^^'  and  the  state  constitu- 
tions contain  similar  limitations  on  the  power 
of  the  state  legislatures. 

Christianity  as  a  Part  of  the  Common 
Law. — It  has  been  said  in  a  number  of  cases 
that  Christianity  is  a  part  of  the  common 
j^^,  382  \^^^^  from  what  is  said  above  it  is  clear 
that  this  is  true  onlv  in  a  verv  limited  sense. 
The  fact  that  most  people  in  this  country,  as 
in   England,   are   Christians,   makes  certain 


3«oAnte,  §  451. 

881  Const.  U.  S.  Amend,  art.  1. 

882  4  Bl.  Comm.  69;  Taylor's  Case,  1  Vent.  293, 
Beale's  Cas.  96;  People  v.  Ruggles,  8  Johns. 
(N.  Y.)  290,  5  Am.  Dec.  335;  Updegraph  v.  Com.. 
11  Serg.  &  R.  (Pa.)  394. 


BREACH  OF  THE!  PBACE  1101 

acts,  like  blasphemy  and  open  and  notorious 
lewdness,  offensive,  so  as  to  render  them  pub- 
lic nuisances,  and  for  this  reason  indictable 
at  common  law;  but,  as  stated  above,  no  act 
is  punished  at  common  law  in-  this  country 
merely  because  it  is  contrary  to  the  Christian 
religion.  Nor,  in  view  of  our  constitutions, 
could  an  act  be  punished  for  this  reason 
alone.^*^  It  must  be  conceded,  therefore, 
that  Christianity  is  not,  in  any  proper  sense, 
a  part  of  our  common  law. 

V.  OFFENSES    AQAIN8T    MORALITY    AND 
DECENCY. 

458.  In  General. — Any  act  whfch  directly  tends 
to  corrupt  the  public  moral*,  or  which  shocks  the 
public  sense  of  morality  and  decency,  is  a  nui- 
sance and  misdemeanor  at  common  law. 

As  was  stated  in  a  previous  section,^**  "im- 
morality" and  "crime"  are  by  no  means  con- 
vertible terms.  The  common  law  does  not 
undertake  to  punish  a  man  for  his  acts 
merely  because  they  are  immoral.  There 
must  be  something  more  than  this.  There 
must  be  some  injury  or  prejudice  to  the  coia- 

Mt  Const.  U.  S.  Amend.  1.  See  SpecM  v.  Com.. 
8  Pa.  St.  312,  49  Am,  Dec.  518.  See  ante,  i  451. 
note  340,  and  cases  there  cited. 

KtAnte,  i  2S. 


munity  at  large,  A  man  may  be  guilty  of 
fornication  or  adultery  in  private,  or  be 
otherwise  guilty  cf  the  grossest  immorality 
in  his  private  life,  without  being  amenable 
to  the  criminal  law,  unless  his  conduct  is 
covered  b}'  some  penal  statute.'*^ 

Public  immorality  or  indecency,  however, 
stands  upon  a  different  ground.  Because  of 
its  manifest  tendency  to  corrupt  the  morals 
of  the  community,  or  to  shock  the  public 
sense  of  morality  and  decency,  public  im- 
morality and  indecency  is  a  common  nui- 
sance and  a  misdemeanor  at  common  law. 
It  may  therefore  be  laid  down  as  a  general 
nile,  as  stated  above,  that  any  act  which  has 
a  direct  tendency  to  corrupt  the  public  mor- 
als, or  which  tends  to  shock  the  public  senae 
of  morality  and  decency,  is  a  misdemeanor, 
whether    covered    by  any  statute  or  not,*** 

"s  Anderson  v.  Com..  5  Rand.  (Va.)  627,  IS  Am. 
Dec.  776;  State  v.  BrunsOD,  2  Bailey  (S.  C.)  149; 
Delany  v.  People.  10  Mich.  241;  SUte  v.  C»Uey. 
104  N.  C.  858.  17  Am.  St.  Rep,  704;  People  y. 
Bucbanan.  1  Idabo,  681. 

!«•  Rei  V.  Delaval.  3  Burrows,  1434,  Beale'e  Caa. 
101;  Res  v.  Curl,  2  Strange,  7S8;  Com.  y.  Sharp- 
less,  2  Serg.  &  R.  (Fa.)  91,  7  Am.  Dec.  632,  Beale'a 
Caa.  113;    Kanavan's  Case,  1  Me.  226,  Beale'a  Caa. 
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For  this  reason  it  is  a  misdemeanor  to  keep 
a  common  bawdy  house  or  a  common  gaming 
hoose,  to  be  guilty  of  open  and  notoriouB 
lewdness,  to  indecently  expose  the  person  in 
public,  to  publisb  obscene  literature  or  pic- 
tures, to  be  guilty  of  blasphemy,  profanity, 
or  drunkenness  in  public,  to  give  an  obscene 
or  indecent  exhibition,  etc.  In  alt  jurisdic- 
tions, statutes  have  been  enacted  specifically 
punishing  various  acta  of  immorality  and  in- 
decency. 

4S0.  Bigamy — <a)  In  Qeneral. — Bigamy  la  com- 
mitted where  a  person  who  la  already  legally  mar- 
ried marries  another  person  during  the  life  of  his 
or  her  wife  or  husband.'"  It  Is  punished  in  Eng- 
land and  In  this  country  by  statute,  except  in  cer- 
tain cases. 

Bigamy  is  not  a  common-law  offense,'** 
It  was  first  made  an  offense  cognizable  by 
the  civil  courts,  and  punishable  as  a  felony, 
by  the  statute  of  1  James  I.  e.  2.  Prior  to 
this  statute  it  was  punished  only  as  a  canon- 

115;  Britain  v.  SUte.  3  Humpb.  (Tenn.)  203; 
State  Y.  Appling.  25  Mo.  315,  69  Am.  Dec.  469; 
Barker  v.  Com.,  19  Pa.  St.  412;  and  cases  cited 
BpeclflcallT  in  notes  folio  wing, 

*"Stepb.  Dig.  Grim.  Law,  art  2ET. 

*M4  Bl.  Comm.  163;  State  v.  Burns,  90  N.  C. 
7«. 


ical  offense  in  the  ecclesiastical  courts.  Stat- 
utes punishing  the  ofFense  have  also  been  en- 
acted in  this  country.  The  present  English 
statu  tp  declares  that  "whosoever,  being  mar- 
ried, shall  marry  any  other  person  during  the 
life  of  the  former  hushand  or  wife,  *  *  » 
shall  be  guilty  of  felony,"  but  contains  a 
proviso  that  nothing  in  the  section  shall  apply 
"to  any  person  marrying  a  second  time, 
whose  husband  or  wife  shall  have  been  con- 
tinually absent  from  such  person  for  the 
space  of  seven  years  then  last  past,  and  shall 
not  have  heen  known  by  such  person  to  he 
living  within  that  time,"  nor  to  "any  person 
who,  at  the  time  of  such  second  marriage, 
shall  have  been  divorced  from  the  bond  of 
the  first  marriage,"  nor  to  "any  person  whose 
former  marriage  shall  have  been  declared 
void  by  the  sentence  of  any  court  of  compe- 
tent jurisdiction."*'**  The  statutes  in  this 
country  are  similar,  and  very  generally  con- 
tain similar  provisos. 

(b)   The  Bigamoun  Marriage. — OfjEoarse 
bigamy  cannot  be  committed  unless  mere  ia 

ia>24  ft  25  Vict.  c.  100,  %  57.    Similar  to  9  0«Q. 
IV.  c.  31.  i  2a 
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a  marriage,  or,  rather,  iinless  the  parties  go 
through  the  form  or  ceremony  of  a  mar- 
riage."" The  marriage  need  not  be  valid. 
It  cannot  be,  for  the  prior  marriage  necea- 
sarily  renders  it  void.'"  According  to  the 
better  opinion,  it  need  not  even  be  such  that 
it  would  be  valid  if  there  had  not  been  any 
prior  marriage,'*'  Certainly  that  it  ie  void- 
able merely  is  no  defense,"' 

(c)  Cohabitation  after  the  bigamous  mar- 
riage is  not  neceeaary.'** 

(d)  The  Prior  Marriage. — By  the  very 
terms  of  the  statute,  the  party  marrying,  to 
be  guilty  of  bigamy,  must  be  already  mar- 

«*o  Reg.  T.  Allen.  L.  R.  1  C.  C.  367,  12  Cox.  C.  C. 
193;    BeggfB  t.  State,  65  Ala.  108. 

■"See  Com.  v.  HcOrath,  140  Haas.  296;  supra, 
note  39E. 

Ml  Reg.  V.  Brawn,  1  Car.  &  K.  Hi,  1  Cox,  C.  O. 
33;  Reg.  V.  Allen.  L.  R.  1  C.  C.  367,  12  Cox,  C.  0. 
193;  People  t.  Brown,  34  Mich.  339.  22  Am.  Rep. 
631;  Hayes  v.  People,  25  N.  Y.  390,  S3  Am.  Dec. 
364.  Contra,  Reg.  v.  Fanning,  17  Ir.  C.  L.  239, 
10  Cox,  C.  C.  411. 

«••  See  Reg.  v.  Asplin,  12  Cox,  C.  C.  391. 

■"State  V.  Patterson,  2  Ired.  (N.  C.)  346,  88 
Am.  Dec.  699;  Com.  t.  Lncaa,  IBS  Uass.  81; 
Nelms  V.  SUte,  S4  Qa.  466.  20  Am..  St  Rep.  377; 
U.  8.  T.  West,  7  Utah,  487. 


ried  to  another  person.  If  the  prior  mar- 
riage was  void,  either  because  of  want  of 
mutual  consent,  or  because  the  other  party 
thereto  was  already  married,  or  because  of 
consanguinity  between  the  parties  within  the 
prohibited  degrees,  or  because  of  civil  con- 
ditions, or  for  any  other  reason,  the  offense 
is  not  committed.*"*  It  is  otherwise,  how- 
ever, if  the  prior  marriage  is  merely  void- 
able, and  has  not  been  annulled  or  avoided."* 

»»sReg.  V.  Chadwick.  11  Q.  B.  173.  205,  2  Cox. 
C.  C.  381;  Kopke  v.  People.  43  Mich.  41;  Davis 
V.  Com.,  13  Bush  (Ky.)  31S;  State  v.  Cone.  86 
Wis.  498;  Holbrook  r.  State,  34  Ark.  511,  36  Am. 
Rep.  17;  Com,  v.  McQrath,  140  Mass.  296. 

This  applies  where  a  man  marries  a  third  time 
after  the  death  of  the  first  wife.  The  second  mar- 
riage is  void  because  of  the  prior  first  marriage, 
and  the  third  marriage,  therefore,  Is  legal,  and 
not  bigamous.  Reg.  v.  Willshfre,  6  Q.  B.  DIt. 
366,  14  Cox,  C.  C.  541;    Holbrook  v.  State,  supra. 

se<Rex  V.  Jacobs,  1  Mood.  C.  C.  140;  Beggs  t. 
State,  55  Ala.  lOS;  State  v.  Cone.  86  Wis.  498; 
Walla  v.  State,  32  Ark.  665. 

In  some  cases  of  voidable  marriage,  the  mar- 
riage can  only  be  avoided  by  a  decree  of  nullity. 
and  a  second  marriage,  without  first  ohtalnlQE 
such  a  decree.  Is  bigamous.  See  the  cases  above 
cited.  But  In  other  cases,  as  In  some  Jurisdic- 
tions, where  the  party  Is  under  the  age  of  con- 
sent,  the    marriage   may   be   effectually    avoided 
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As  a  general  rule,  for  the  purpose  of  a  prose- 
cution for  bigamy,  a  prior  marriage  which 
waa  valid  in  the  place  where  it  was  contract- 
ed ia  valid  everywhere,  and  a  marriage  which 
was  void  in  the  place  where  it  was  contracted 
is  void  everywhere,  for  the  validity  of  a  mar- 
riage is  governed  hy  the  lex  loci  contrac- 
tus."'' 

(e)  Divorce  or  Annulment  of  Prior  Mar- 
riage.— By  the  express  terms  of  most  of  the 
statutes,  and  even  in  the  absence  of  an  ex- 
press proviso,  a  person  who  has  been  married 
does  not  commit  bigamy  in  marrying  again 
after  a  valid  divorce  from  the  bonds  of  the 
prior  marriage,  or  after  a  decree  of  nul- 
lity,"* unless,  as  is  the  case  in  some  states, 
he  is  prohibited  from  marrying  again,  and 
the  second  marriage  ia  in  the  same  jurisdic- 

by  the  act  of  the  party  In  dlsafflrmlDs  and  re- 
pudiating it,  without  any  decree  of  aullttr,  and, 
In  Buch  a  case,  a  marriage  by  either  party  after 
such  disaffirmance  Is  not  bigamous.  Sbafber  v. 
State,  20  Obio,  1;    People  v.  Slack,  15  Mich.  193. 

>i>7  State  V.  Ross.  76  N.  C.  242.  22  Am.  Rep. 
678;  Bird  v.  Com.,  21  Grat.  (Va.)  800;  State  v. 
Clark,  M  N.  H.  456;  Weinberg  t.  State,  25  Wis. 
370.  There  are  some  exceptions  to  this  rule,  ae 
where  parties  leave  a  state  to  be  married.  In  vlo- 
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tion.*"  This  does  not  apply  to  a  divorce 
from  bed  and  board  only,  or  a  mere  separa- 
tion, nor  does  it  apply  wbere  the  divorce  a 
granted  after  the  second  marriage,***"  or 
where  the  decree  of  divorce  is  void  for  waBt 
of  jurisdiction. *"' 

(f)  The  CrimimU  Intent— The  statatei 
do  not  require  any  specific  criminal  intent 
in  bigamy,  but  all  that  is  necessary  is  that  a 
party  shall  intentionally  marry  again  when 
he  knows  that  he  is  already  legally  married 
to  another  person.*"^  Whether  religions  be- 
lief or  mistake  of  fact  or  of  law  is  a  good  de- 
fense is  elsewhere  considered.*"' 

latlon  o(  Its  iawB,  etc.  See  State  v.  KensedT,  T6 
N.   C.  251.  22   Am.  Rep.  6S3. 

IBS  State  V.  Norman.  2  Etev.  (N.  C.)  222;  Com. 
V.  Lane.  113  Mass.  45S.  IS  Am.  Rep.  609. 

»>Com.  V.  Richardson.  128  Mass.  Si,  30  An. 
Rep.  64T;  Com.  v.  Lane,  113  Mass.  468,  18  Am. 
Rep.  509. 

ton  Baker  v.  People,  2  Hill   (N.  T.)   826. 

toi  People  T.  Baker.  76  N.  T.  78,  38  Am.  R■^ 
zT4;  Van  FOBBen  v.  State.  37  Oblo  St.  317.  41  Am. 
Rep.  507;    State  v.  Armington,  26  HInn.  29. 

«i  Reynolds  v.  U.  S..  98  U.  S.  146.  Beale's  Ctt. 
179;  Com.  t.  Nasb.  7  Hetc.  (Usas.)  478,  Beale^ 
Cas.  304;  Dotson  v.  State.  62  Ala.  141,  34  Am. 
Rep.  2. 

wt  Ante,  tC  66.  84,  S6,  TO.  Tt. 
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(g)  Death  or  Absence  of  Former  Spouse. 
— The  death  of  the  former  huabaod  or  wife 
before  the  second  marriage  necessarily  pre- 
vents the  second  marriage  from  being  big- 
amotifi,  and  his  or  her  absence  for  a  long 
period  may  raise  a  presumption  of  death. 
In  most  jurisdictions,  the  statute  expressly 
provides  that  it  shall  not  apply  to  any  per- 
eoa  marrying  again  after  his  or  her  wife  or 
'  hoaband  has  been  continually  absent  for  a 
specified  period  (the  period  varying  in  the 
different  jurisdictions  from  two  to  seven 
years),  without  being  known  by  such  person 
to  be  living  within  such  period.*"* 

MO.  Incest. — Incest  la  marriage  or  cchabltatlon, 
or  ancual  intercourae  without  marrUflo,  between 
a  man  and  woman  who  ar«  related  tc  «ach  other 
within  the  deflreee  within  which  marriage  Is  pro- 
hibited by  law.M>  In  moat  atatea  it  la  punished 
by  statute. 

It  seems  that  incest  was  not  a  crime  at  all 
at  common  law,  but  was  left  entirely  to  the 
ecclesiastical  courts.*"*    In  most  states,  how- 

«**As  to  the  effect  of  absence  for  less  than 
tbe  period  specified,  and  bona  fide  belief  in  deatb, 
■M  ante,  U  G6,  70. 

4M8ee  Cent.  Diet  A  Cyc.  tit  "Incest ;"  1  Bouv. 
Law  met  Ut  "Incest." 

«M  State  T.  Keesler.  78  N.  C.  4S9.  See  4  B1. 
Cooun.  64. 


ever,  if  not  in  all,  it  is  now  punished  by  stat- 
ute. These  statutes  are  not  precisely  the 
same  in  all  states,  but  they  are  substantially 
BO,  They  punish  any  persons  who,  being 
within  the  degrees  of  consanguinity,  or  in 
some  states  of  affinity  also,*""  within  which 
marriages  are  declared  to  be  incestuous  and 
void,  intermarry  or  commit  adultery  or  for- 
nication with  eaeli  other.  To  constitute  the 
offense  the  parties  must  be  related  within  the 
prohibited  degrees,  as  in  the  case  of  parent 
and  child,  brother  and  sister,  uncle  or  aunt 
and  niece  or  nephew,  etc. ;  '**  and  the  party 
or  parties  accused  must  have  known  of  the 
relationship.*"*     Relationship    of    the    half- 

4DI  See  Norton  v.  State.  106  Ind.  163;  McOrew 
V.  State,  13  Tex.  App.  340;  Stewart  v.  State.  39 
Ohio  St.  1S2. 

los  Step-parent  and  Btep-chUd  are  within  the 
BtatuteB  within  the  lite  ol  the  child's  parent, 
Baumer  v.  State,  49  Ind.  S44;  Norton  v.  State, 
106  Ind.  163;  hut  not  after  aucb  parent's  death 
or  divorce.  Johneon  v.  State,  20  Tex.  App.  609, 
54  Am.  Rep,  535;    Noble  v.  State,  22  Ohio  St.  641. 

ion  State  V.  Blila,  74  Mo.  SS5,  41  Am.  Rep.  321; 
Baumer  v.  State.  49  lad.  544,  19  Am.  Rep.  691. 

tl  one  of  the  parties  know  of  the  relattODsfalp. 
he  or  she  is  guilty,  though  the  other  may  be  In- 
nocent.   State  V.  Ellis,  supra. 
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blood  is  within  the  statutes;  *^^  and  illegiti- 
mate consanguinity  is  of  the  same  effect  as 
legitimate.*^ ^  Marriage  is  not  necessary  to 
constitute  the  offense,  but  sexual  intercourse 
is  necessary.* ^^  The  intercourse,  however, 
need  not  be  proved  by  direct  evidence,  but 
may  be  inferred  from  marriage  and  cohabi- 
tation, or  from  cohabitation  without  mar- 
riage.**' Cohabitation  is  not  necessary  un- 
less required  by  the  statute,  but  a  single  act 
of  sexual  intercourse  is  sufficient.*** 

461.  Sodomy. — Sodomy  or  buggery,  which  is 
sexual  connection  by  a  man  or  woman  with  a 
brute  animal,  or  connection  per  anum  by  a  man 
with  any  other  man,  or  with  a  woman,  is  a  felony 
at  common  iaw.^is 

Sodomy  or  buggery  is  spoken  of  by  the 
courts  and  in  statutes  as  "the  unnatural 
crime,"  or  "the  crime  against  nature."     It 

*io  state  V.  Wyman,  59  Vt.  527. 

411  People  v.  Lake,  110  N.  Y.  61;  State  v.  Law- 
rence, 95  N.  C.  659. 

«i2  State  y.  Schaunhurst,  34  Iowa,  547;  People 
▼.  Murray,  14  Cal.  160. 

41S  State  V.  Schaunhurst,  supra. 

*i*  State  V.  Brown,  47  Ohio  St  102,  21  Am.  St. 
Rep.  790. 

41S  Steph.  Dig.  Crlm.  Law,  art  168;  4  Bl.  Comm. 
215;    1  Whart.  Crim.  Law,  §  579;    Rex  v.  Jacobs, 


is  BO  disgusting  a  crime  against  morali^  and 
decency  that  it  is  punished  by  the  common 
law,  not  as  a  misdemanor  merely,  but  as  a 
felony.  To  constitute  the  offense,  there  must 
be  some  penetration,  but  the  least  penetra- 
tion is  sufficient.*'*  Whether  emission  was 
necessary  at  common  law  is  doubtful,*"  but 
the  statutes  very  generally  declare  it  unnec- 
essary,*'* It  is  not  necessary  that  the  act 
shall  be  done  without  the  consent  of  the  other 
party.*" 

4V2>  Fornication  and  Adultery, — Fornication  and 
adultery  were  not  common-law  cHmaa  In  England, 
nor,  by  the  wetflht  of  authority,  are  they  ee  In 
thia  country,  unleae  committed  openly  and  no- 
torloualy,  so  as  to  conatltute  a   public  nulaanc*. 

Rubs.  &  R.  331;  Reg.  v.  Allen,  1  Car.  ft  K.  49S; 
Keg.  T.  Allen,  1  Den.  C.  C.  364,  2  Car.  ft  K.  S69.  3 
Cox,  C.  C.  270,  13  Jur.  108;  Com.  v.  Thomas,  1 
Ta.  Gas.  307. 

Tbe  act  In  a  child's  mouth  Is  not  sodomy.  Rex 
V.  Jacobs,  supra;   Com.  v.  Thomas,  supra. 

ti«  Rex  T.  Duffln,  1  East,  P.  C.  437,  Russ.  ft  R. 
366. 

*!'  See  Rex  t.  Duffln,  sapra. 

ti*Rex  V.  ReekBpear,  1  Hood.  C  C.  342;  Rex 
V.  Coilne,  6  Car.  ft  P.  361. 

•i>Reg.  T.  Jellyman.  S  Car.  ft  P.  604;  Reg.  v. 
Allen,  1  Den.  C.  C.  3S4,  2  Car.  ft  K.  SS9,  S  Oox. 
C.  C.  270,  13  Jur.  108. 
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In  mtny  sUtM,  howsvar,  they  are  now  punlahed 
by  aUtute. 

Definitions. — There  is  some  difference  of 
opinion  as  to  the  definitions  of  "fornication" 
and  "adultery,"  so  that  what  is  fornication 
in  one  state  may  be  adultery  io  another,  and 
vice  versa.  Aa  we  shall  see,  these  acta  were 
not  punished  at  common  law,  but  were  pun- 
ished as  ecclesiastical  offenses  in  the  ecclesi- 
astical courts.  They  were  known,  however, 
to  the  common  law  for  some  purposes,  but 
the  common-law  and  canon-law  definitions 
differed.  The  common  law  regarded  adul- 
tery only  as  it  tended  to  expose  a  husband  to 
the  maintenance  of  another  man's  children, 
and  to  having  another  man's  children  inher- 
it his  property,  and  it  waa  therefore  neces- 
sary that  the  woman  should  be  married.  In- 
tercourse by  a  man,  whether  married  or  sin- 
gle, with  another  man's  wife,  was  adultery 
in  both,  but  intercourse  by  a  man,  whether 
married  or  single,  with  an  unmarried  wom- 
an, was  not  adultery  in  either,  but  fornica- 
tion only.*'"  The  canon  law,  on  the  other 
hand,  condemned  and  punished  adultery  be- 

4MS  Bl.  Comm.  1S9;  Com.  v.  Call,  21  Pick. 
(Haas.)  609,  83  Am.  Dm.  2M. 


cause  of  the  violation  of  the  marriage  vow, 
and  did  not  necessarily  require  the  woman  to 
be  married.  For  a  married  person,  whether 
a  man  or  a  woman,  and  a  single  person  to 
have  sexual  intercourse  was  adultery  on  the 
part  of  the  married  person,  and  fornication 
on  the  part  of  the  single  person.***  Of 
course,  two  single  persons  cannot  be  guilty  of 
adultery  under  either  definition.'**  In  con- 
struing statutes  punishing  fornication  and 
adultery  without  defining  the  offense,  some 
courts  have  adopted  the  common-law  defini- 
tion,**^ while  others  have  adopted  the  defini- 
tion of  the  canon  or  ecclesiastical  law.*** 

"'Com.  y.  Kllwell.  1  Pltub.  (Pa.)  2EB;  Hood  v. 
State,  66  iDd.  263,  26  Am.  Rep.  21. 

•22  Com.  V.  Kllwell,  supra;  Smltberman  v. 
State,  27  Ala.  23;  State  v.  ThuraUa,  36  Me.  205. 
58  Am.  Dec.  695. 

•"State  V.  Wallace,  9  N.  H.  516;  State  v.  Tay- 
lor, 58  N.  H.  331;  Hood  r.  State,  56  Ind.  263.  26 
Am.  Rep.  21;  State  v.  Pearce,  2  BlacM.  (Ind.) 
318;  State  v.  Lash,  16  N.  J.  Law.  380,  32  Am. 
Dec.  397. 

•J<Com.  V.  Call,  21  Pick.  (Masa.)  509.  32  Am. 
Dec.  284;  Helfrlch  v.  Com.,  33  Pa.  St.  6S.  75  Am. 
Dec.  579;  Cook  v.  State,  11  Oa.  53,  56  Am.  Dec. 
411):  State  v.  Hutchinson,  36  Me.  261;  Territory 
V.  Whitcomb,  1  Moat.  359;  Mirer  v.  People,  53 
111.  59;  Com.  v.  Lafferty,  6  Orat  (Va.)  672. 
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As  a  Common-Lair  or  Statutory  Ojfense. 
— ^In  England,  fornication  and  adultery 
were  punished  in  the  eccle^jiastical  courts, 
but  they  were  not  regarded  as  crimes  at  com- 
mon law,  unless  committed  openly.*^^  Nor, 
according  to  the  weight  of  authority,  are  they 
punishable  at  common  law  in  this  coun- 
|.j.y  426  j^  jg  otherwise,  however,  if  they  are 
committed  openly  and  notoriously,  so  as  to 
set  a  pernicious  example,  create  public  scan- 
dal, and  thus  constitute  a  public  nuisance.*^^ 
In  most  states,  these  offenses  against  public 
morals  and  decency  are  now  expressly  pun- 
ished by  statute.'*^*^     The  necessity    for    a 

*26  3  Bl.  Comm.  139;    4  Bl.  Comm.  65. 

*26  Anderson  v.  Com.,  5  Rand.  (Va.)  627,  16  Am. 
Dec.  776;  State  v.  Brunson,  2  Bailey  (S.  C.)  149; 
Delaney  v.  People,  10  Mich.  241;  State  v.  Avery, 
7  Conn.  266.  18  Am.  Dec.  105;  State  v.  Cooper, 
16  Vt.  551;  Carotti  v.  State,  42  Miss.  334,  97  Am. 
Dec.  465;  Brooks  v.  State,  2  Yerg.  (Tenn.)  482; 
State  V.  Cagle,  2  Humph.  (Tenn.)  414;  State  v. 
Moore,  1  Swan  (Tenn.)  136. 

*27  State  V.  Moore,  1  Swan  (Tenn.)  136. 

In  the  case  of  open  adultery,  it  is  the  nuisance, 
not  the  mere  adultery,  that  is  punishable.  See 
State  V.  Brunson,  2  Bailey  (S.  C.)  149. 

*28  See  Am.  &  Eng.  Enc.  Law^  (2d  Ed.)  tits. 
"Adultery;"  "Fornication." 


1116  CRIlfES 

criminal  intent  in  these  offenses,  and  the  ef- 
fect of  ignorance  of  fact  and  of  law,  are  else- 
where considered.*^® 

463.  Illicit  Cohabitation.— Iliicit  cohabitation  of 
a  man  and  woman  Is  a  misdemeanor  at  common 
law  if  open  and  notorious,  but  not  otherwise. 
In  many  Jurisdictions,  however,  it  is  punished  by 
statute,  though  not  open  and  notorious. 

Illicit  cohabitation  includes  fornication  or 
adultery,  according  to  the  circumstances,  but 
it  is  something  more.  It  is  a  living  together 
in  fornication  or  adultery.  It  is  not  a  crime 
at  all  at  common  law  unless  the  cohabitation 
is  open  and  notorious,  so  as  to  amount  to  pub- 
lic immorality  and  a  public  scandal.*'^  In 
many  jurisdictions,  statutes  have  been  enact- 
ed expressly  punishing  such  acts,  in  some 
states,  though  not  in  all,  whether  committed 
openly  and  notoriously,  or  secretly.  These 
statutes  vary  in  the  different  states.  Some 
in  terms  punish  illicit  cohabitation,  while 
others  punish  lewd  and  lascivious  cohabita- 
tion, and  others  punish  living  in  adultery  or 
fornication,  but  the  meaning  is  substantially 

429  Ante,  §§  56,  70,  73. 

«so  state  y.  Brunson,  2  Bailey  (S.  C.)  149;  De- 
laney  v.  People,  10  Mich.  241;  State  v.  Cooper,  16 
Vt.  551;    State  v.  Moore,  1  Swan  (Tenn.)  136. 
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the  same  in  alL  To  bring  a  case  within  the 
statutes^  it  must  appear  that  there  was  some- 
thing more  than  a  single  act  of  intercourse. 
There  must  be,  in  the  language  of  the  stat- 
uteSy  cohabitation  or  a  living  together,  and 
this  implies  some  continuance.^*^  It  is  not 
necessarjy  however,  that  the  illicit  relation 
shall  continue  for  more  than  one  day.***  In 
some  states  the  statutes  expressly  require 
that  the  cohabitation  or  living  together  shall 
be  "open  and  notorious/'*** 

464.  Seduction. — Seduction  of  a  woman  Is  made 
a  crime  In  most  states  by  statute.  It  consists  In 
the  act  of  seducing  an  unmarried  female  of  pre- 
vious chaste  character,  and  having  sexual  Inter- 
course with  her,  under  promise  of  marriage,  or, 
in  some  states,  by  other  seductive  means. 

Seduction  of  a  female,  and  having  sexual 
intercourse  with  her  under  a  promise  of  mar- 

«<iHall  y.  State,  63  Ala.  463;  Com.  v.  Calef, 
10  Mass.  163;  Com.  v.  Catlin,  1  Mass.  8;  Searls 
y.  People,  13  111.  597;  Miner  v.  People,  58  lU.  59; 
Carotti  T.  State,  42  Miss.  334,  97  Am.  Dec.  465; 
McLeland  v.  State,  25  Ga.  477;  State  y.  Crowner, 
66  Mo.  147. 

4t2Hall  y.  State,  63  Ala.  463. 

4M  State  y.  Crowner,  66  Mo.  147;  Wright  y. 
SUte,  6  Blftckt  (Ind.)  368. 
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riage,  is  not  a  crime  at  common  law,*^*  but 
in  this  country  it  is  very  generally  made  so 
by  statute.  Most  of  the  statutes  in  terms 
punish  any  man  who,  under  promise  of  mar- 
riage, seduces  and  has  sexual  intercourse 
with  an  unmarried  female  of  previous  chaste 
character.  Under  such  a  statute,  a  promise 
of  marriage  is  essential,  but  it  may  be  a  con- 
ditional promise,*^^  or  a  promise  that  is 
not  binding.*^®  The  woman  must  be  in- 
duced to  submit  by  means  of  the  promise, 
otherwise  there  is  no  seduction.'*^^  The 
man  need  not  be  of  age.*^^  Nor  need  he  be  an 
unmarried  man.  It  is  sufficient  if  the  wom- 
an thinks  he  is  unmarried.*^®     If  she  knows 


434  Anderson  v.  Com.,  5  Rand.  (Va.)  627,  16  Am. 
Dec.  776. 

*85  Kenyon  v.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177;  Boyce  v.  People,  55  N.  Y.  644.  And  see  Cal- 
lahan V.  State,  63  Ind.  198,  30  Am.  Rep.  211. 

*38  Crozier  v.  People,  1  Park.  Cr.  R.  (N.  Y.) 
453;  Kenyon  v.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177. 

437  Phillips  V.  State,  108  Ind.  406;  Carney  v. 
State,  .79  Ala.  14;  People  v.  DeFore,  64  Mich. 
693;    State  v.  Fitzgerald,  63  Iowa,  268. 

488  Kenyon  v.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177;    Polk  V.  State,  40  Ark.  482,  48  Am.  Rep.  17. 

*89  state  V.  Primm,  98  Mo.  368. 
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he  is  married,  there  is  no  seduction.**®  The 
promise  need  not  be  made  with  intention  not 
to  perform  it.**^ 

Some  of  the  statutes  do  not  require  the  se- 
duction to  be  under  promise  of  marriage,  but 
apply  where  a  female  is  seduced  and  de- 
bauched, either  by  such  a  promise,  or  by  any 
other  art,  influence,  proimise,  or  deception 
calculated  to  accomplish  the  purpose.**^ 
"The  exact  amount,  or  what  kind  of  seduc- 
tive art,  is  necessary  to  establish  the  offense^ 
cannot  be  defined.  Every  case  must  depend 
upon  its  own  peculiar  circumstances,  togeth- 
er with  the  condition  in  life,  advantages,  age, 
and  intelligence  of  the  parties."**^  In  all 
cases,  the  woman  must  be  ^^seduced."  This 
term  implies  that  the  intercourse  shall  be  ac- 
complished by  artifice  and  deception,  and 
that  there  shall  be  something  more  than  a 
yielding  by  the  woman  to  mere  lust  or  pas- 
sion.*** 

«4o  Callahan  v.  State,  63  Ind.  198,  30  Am.  Rep. 

211;    Wood  V.  State,  48  Ga.  192,  15  Am.  Rep.  664. 

*4i  State  V.  Bierce,  27  Conn.  319. 

««2  State  Y.  Patterson,  88  Mo.  88,  57  Am.  Rep. 
374. 

««s  State  V.  Higdon,  32  Iowa,  262. 

«««  Carney  ▼.  State,  79  Ala.  14;   State  v.  Reeves, 


Some  statutes  require  some  other  artifice 
or  persuasion  in  addition  to  a  promiae  of 
marriage.  But,  as  was  said  in  a  Geoi^ 
case:  "To  make  love  to  a  woman,  woo  her, 
make  honorable  proposals  of  marriage,  have 
them  accepted,  and  afterwards  undo  her  un- 
der a  aolema  repetition  of  the  engagement 
vow,  is  to  employ  persuasion,  as  well  as 
promises  of  marriage."**" 

Who  may  be  Seduced. — The  statutes  gen- 
erally in  terms  apply  only  to  the  seduction  of 
unmarried  females,  and  the  fact  that  the 
woman  was  unmarried  must  be  shown.*** 
They  also  very  generally  require  in  express 
terms  that  the  female  shall  be  of  previous 
chaste  character.  And,  even  in  the  absence 
of  an  express  requirement  to  this  effect,  it  is 
to  be  implied.*'^     This  means  actual  per- 

97  Mo.  66S;  Phillips  v.  State,  lOS  Ind.  406:  State 
v.  Fitzgerald,  63  Iowa,  268;  State  r.  Patterson, 
8S  Mo.  SS,  S7  Am.  Rep.  374;  People  t.  De  Fore,  64 
Mich.  693. 

4«s  WllBOQ  r.  State.  58  On.  328. 

"iWeat  V.  State,  1  Wis.  209;  Mesa  t.  Stote. 
17  Tex.  App.  396;    State  v.  Carr,  60  Iowa,  463. 

441  Polk  T.  State,  40  Ark.  482,  48  Am.  Rep. 
17;  People  v.  Clark,  33  Mich.  112;  People  t. 
Roderigae,  4S  Cal.  9;  Wood  v.  SUte,  48  Oa. 
193,  IG  Am.  Rep.  664. 
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6onal  virtue,  and  not  merely  reputation.*** 
According  to  the  better  opinion,  chastity  of 
character  will  be  presumed  until  the  con- 
trary is  proven.***  The  expressions  "chaste 
character,"  "virtuous  female,"  etc.,  it  has 
been  held,  do  not  necessarily  mean  that, 
to  prevent  a  conviction,  it  must  be 
shown  that  the  female  had  previously 
been  guilty  of  sexual  intercourse.  Though 
there  are  decisions  to  the  contrary,  it 
has  been  held  that  a  female  is  unchaste, 
within  the  meaning  of  the  statute,  if  her  con- 
versation and  conduct  is  lascivious  and  inde- 
cent, though  she  may  be  a  virgin.***®     The 

««•  Andre  v.  State.  5  Iowa,  389,  68  Am.  Dec. 
708;  Kenyon  v.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177. 

««»Polk  V.  SUte,  40  Ark.  482,  48  Am.  Rep.  17; 
Wood  y.  State,  48  Ga.  192,  15  Am.  Rep.  664; 
People  y.  Brewer,  27  Mich.  134;  People  y.  Clark, 
38  Mich.  112;  People  v.  Squires,  49  Mich.  487; 
Wilson  y.  State,  73  Ala.  527.  Contra,  Zabriskie 
y.  State,  43  N.  J.  Law,  640,  89  Am.  Rep.  610; 
Oliver  y.  Com.,  101  Pa.  St  215,  47  Am.  Rep.  704. 

460  Andre  v.  State,  5  Iowa*  389,  68  Am.  Dec. 
708.  But  see,  to  the  contrary.  Wood  v.  State, 
48  Ga.  192*  IS  Am.  Rep.  664.  And  see  State  v. 
Brlnkhaus,  34  Minn.  286,  where  it  was  held 
that,  although  a  female,  from  ignorance  or  other 
mmww,  may  haw  so  lofw  a  standard  of  propriety 
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question  is  whether  the  female  was  of  chaato 
character  at  the  time  she  was  seduced.  One 
who,  at  some  time  in  the  past,  has  beenguilty 
of  sexual  intercourse,  but  who  has  reformed, 
is  within  the  statutes.*"" 

Subsequent  Marriage. — By  express  pro- 
vision of  the  statutes  in  most  states,  the  sub- 
sequent intermarriage  of  the  parties  is  a  bar 
to  a  prosecution  for  seduction.*"*  But  this 
is  not  the  case  in  the  absence  of  such  a  pro- 
vision, for,  as  was  shown  in  another  place, 
the  person  injured  by  a  crime  cannot  prevent 
a  prosecution  by  afterwards  condoning  the 
offense.*'** 

as  to  commit  or  permit  Indelicate  acts  or  famil- 
iarities, yet  ir  Bbe  has  sucb  a  sense  ot  virtue 
that  Bbe  would  not  aurrender  ber  person  un- 
less seduced  to  do  bo  under  a  promise  of  mar- 
riage, she  cannot  be  said  to  be  a  woman  of  un- 
chaste character,  within  the  meaning  of  the  stat- 
ute. 

4S1  People  V.  Clark,  33  Mich.  112;  Kenron  v. 
People,  26  N.  Y.  203,  S4  Am.  Dec.  177;  State  v. 
Carron,  IS  Iowa.  373.  87  Am.  Dec.  401;  Wood  v. 
State.  48  Oa.  192,  15  Am.  Rep.  6S4;  State  v. 
Braesfleld,  SI  Mo.  151,  51  Am.  Rep.  234. 

t°!  See  People  v.  Oould,  70  Mich.  240.  But  an 
offer  of  marriage  by  the  man,  refused  by  the 
girl.  Is  no  bar.    State  v.  Thompson,  79  Iowa,  703. 

*"Ante,  J  166. 
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465.  Bawdy  Houses. — A  common  bawdy  house, 
or  house  to  which  persons  may  and  do  resort  for 
the  purpose  of  prostitution,  is  a  disorderiy  house, 
and  is  a  nuisance  and  misdemeanor  at  common 
law. 

That  a  common  bawdy  house  is  a  disorder- 
ly house  and  a  public  nuisance,  and  that  the 
keeper  thereof  is  guilty  of  a  misdemeanor  at 
common  law,  is  beyond  question."*^*  Such 
a  place  is  injurious^  both  to  the  public  morals 
and  to  the  public  health,  and  it  also  endan- 
gere  the  public  peace,  but  it  is  regarded  as  a 
nuisance  on  the  first  ground  chiefly.*^*^  In 
most  jurisdictions,  the  offense  is  punished  by 
statute.     Some  statutes  use  the  expression, 

*M3  Inst.  204;  1  Hawk.  P.  C.  c.  74.  §  6;  Reg. 
V.  Williams,  10  Mod.  63,  1  Salk.  384;  U.  S.  v. 
Gray,  2  Cranch,  C.  C.  675.  Fed.  Cas.  No.  15,251; 
State  V.  Worth,  R.  M.  Charlt.  (Ga.)  5;  State  v. 
Porter,  38  Ark.  637;  Smith  v.  State,  6  Gill  (Md.) 
425;  Henson  v.  State,  62  Md.  231,  50  Am.  Rep. 
204;  Com.  v.  Goodall,  165  Mass.  588;  People  v. 
King,  23  Hun,  148,  83  N.  Y.  587,  Beale's  Cas. 
847;  State  v.  Evans,  5  Ired.  (N.  C.)  603. 

«oo  "It  is  clearly  agreed  that  keeping  a  bawdy 
house  is  a  common  nuisance,  as  it  endangers  the 
public  peace  by  drawing  together  dissolute  and 
debauched  persons,  and  also  has  an  apparent 
tendency  to  corrupt  the  manners  of  both  sexes 
by  such  an  open  profession  of  lewdness."  State 
y.  Porter,  38  Ark.  638. 


"house  of  ill  fame,"  instead  of  "bawdy 
house,"  but  they  are  practically  synony- 
mous.*^^ To  constitute  a  place  a  bawdy  house 
or  house  of  ill  fame,  it  must  be  kept  for 
the  purpose  of  resort  for  prostitution.  A 
single  act  of  intercourse  in  a  bouse  is  not 
enough  to  give  it  such  a  character/"^  Nor 
does  the  fact  that  the  proprietor  of  a  house 
practices  lewdness  with  her  visitors  give  the 
house  such  a  character.  The  place  must  be 
a  common  resort  for  the  purpose  of  prostitu- 
tion.*** The  immoral  purpose  for  which 
the  house  is  kept  is  what  makes  it  disorderly 
and  a  public  nuisance,  and  it  is  not  neces- 
sary that  there  shall  be  any  noise  or  other 
disturbance,  or  that  any  indecency  or  disor- 
derly conduct  shall  be  visible  from  the  out- 

«••  State  V.  Plant.  67  Vt.  464,  48  Am.  St.  Rep. 
821;  Belts  v.  SUte,  93  Ind.  375;  State  v.  Clark, 
78  Iowa.  492. 

wTCom.  T.  Lambert,  12  Allen  (Haas.)  177; 
State  V.  Liee,  SO  lova,  75,  20  Am.  St.  Rep.  401; 
State  V.  Clark,  7S  Iowa,  492;  State  v.  Qaring,  74 
Me.  1S2. 

Ill  People  v.  Bucbanan.  1  Idaho,  GS9i  State  t. 
Evans.  5  Ired.  (N.  C.)  EOT;  SUte  v.  Caller,  104 
N.  C.  8S8,  17  Am.  St.  Rep.  704;  State  v.  Lee, 
SO  Iowa,  TG,  20  Am.  St.  Rep.  401.  Contra.  People 
r.  Mallette,  79  Mlc^i.  600. 
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side.***  The  nature  of  the  place  which  is 
kept  is  not  generally  material,  if  it  is  kept  as 
a  resort  for  the  purpose  of  prostitution.  It 
may  be  a  house  in  the  ordinary  sense,  or  it 
may  be  a  room  or  rooms  in  a  house,**^  or  it 
may  be  a  canvas  tent,  or  a  boat.**^ 

Letting  Premises  for  hnmoral  Purpose. — 
If  the  owner  of  a  house  leases  it  to  another  for 
the  purpose  of  keeping  a  bawdy  house,  or 
afterwards  encourages  or  participates  in  the 
keeping  of  the  same,  or,  by  the  weight  of  au- 
thority, if  he  leases  it  with  knowledge  that  it 
is  to  be  so  kept,  he  is  guilty  of  a  misdemean- 
or at  common  law.*®^ 

*5»Reg.  V.  Rice,  L.  R.  1  C.  C.  21;  Com.  t. 
Gannett,  1  Allen  (Mass.)  7,  79  Am.  Dec.  693; 
People  v.  King,  23  Hun,  148,  83  N.  T.  587,  Beale's 
Cas.  847;    Herzinger  v.  State,  70  Md.  278. 

««oi  Russ.  Crimes,  443;  Rex  v.  Peirson,  2  Ld. 
Raym.  1197;    State  v.  Garity,  46  N.  H.  61. 

46iKillman  v.  State,  2  Tex.  App.  222,  28  Am. 
Rep.  432;    State  y.  Mullen,  35  Iowa,  199. 

462  Com.  y.  Harrington,  3  Pick.  (Mass.)  2.6; 
Smith  V.  State,  6  Gill  (Md.)  425;  State  v.  Wil- 
liams, 30  N.  J.  Law,  102;  People  y.  Erwin,  4 
Denio  (N.  T.)  129;  Campbell  y.  State,  55  Ala. 
89;  Ross  y.  Com.,  2  B.  Mon.  (Ky.)  417;  State  v. 
Smith,  15  R.  I.  24.  Contra,  in  case  of  merely 
leasing  with  knowledge,  State  y.  Wheatley,  4 
Lea  (Tenn.)  230. 
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466.  Gaming  and  Gaming  Housea. — Gaming  ia 
not  an~offen8e  at  common  law;  but  a  common 
gaming  Fiouse,  to  wFiicli  the  public  may  reaort 
for  the  purpose  of  gaming,  ia  a  public  nuisance, 
and  keeping  the  same  is  a  misdemeanor  at  com- 
mon law. 

The  act  of  gaming  or  gambling  is  no  of- 
fense at  all  unless,  as  is  now  the  case  in  most 
states,  it  is  expressly  prohibited  and  punish- 
ed by  statute.  It  was  not  regarded  as  a  mis- 
demeanor at  common  law.*®'  Nor  is  it  an 
offense  to  permit  persons  to  gamble  in  a  pri- 
vate house,  to  which  others  do  not  resort  for 
such  purpose.*®*  This  is  not  true,  however, 
of  the  keeping  of  a  common  gaming  house. 
A  common  gaming  house  is  a  house,  room,  or 
place  kept  for  the  purpose  of  gaming,  and  to 
which  persons  may  and  do  resort  for  such 
purpose,  and  is  a  disorderly  house.  To  keep 
such  a  place  is  a  public  nuisance  and  misde- 
meanor at  common  law,  not  only  because  of 
the  tendency  of  such  a  place  to  lead  to 
breaches  of  the  peace,  but  also  because  of  its 
tendency  to  encourage  idleness  and  avarici- 


463  state  V.  Layman,  5  Harr.  (Del.)  510;  Com. 
V.  Stahl,  7  Allen  (Mass.)  304;  State  v.  Mathews, 
2  Dev.  &  B.   (N.  C.)   424. 

-ifl*  State  V.  Mathews,  2  Dev.  &  B.  (N.  C.)  424. 
See,  also,  Estes  v.  State,  2  Humph.  (Tenn.)  496. 
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isness,  and  to  corrupt  the  public  morals.*** 
he  purpose  for  which  the  house  is  kept  ren- 
3rs  it  disorderly,  and  no  noise  or  disturb- 
ice  is  necessary.*®®  It  has  been  held  that 
jeping  a  place  for  the  illegal  sale  of  lottery 
ckets  is  not  keeping  a  gaming  house,  nor 
nuisance.*®'^ 

Statutes  have  been  enacted  in  many  states 
►r  the  purpose  of  suppressing  gaming,  and 
lese  statutes  cover  and  punish  many  acts 
hich  were  not  punished  at  common  law. 
he  statutes  vary  very  much  in  the  different 
ates.  Generally  they  prohibit  and  punish 
iming,  either  in  particular  places,  or  gen- 
ally,  and  in  any  place.*®®     And  they  pun- 

405  1  Hawk.  P.  C.  c.  75,  §  6;  Rex  v.  Dixon,  10 
od.  335;  Rex  v.  Medlov,  2  Show.  30;  Rex.  v. 
Dgier,  1  Barn.  &  C.  272;  U.  S.  v.  Dixon,  4 
•anch,  C.  C.  107,  Fed.  Cas.  No.  14,970;   People 

King,  23  Hun,  148,  83  N.  Y.  587,  Beale's  Cas. 
7;   Vanderworker  v.  State,  13  Ark.  700;   State 

Haines,  30   Me.   65;     Lord  v.   State,  16  N.  H. 

0,  41  Am.  Dec.  729;  State  v.  Doon,  R.  M.  Charlt. 
ra.)    1;     People    v.    Jackson,    3    Denlo    (N.    Y.) 

1,  45  Am.  Dec.  449,  Beale's  Cas.  121. 

*««  State  V.  Doon,  R.  M.  Charlt.  (Ga.)  1. 
♦«7  People    ▼.    Jackson,    3    Denlo    (N.    Y.)    101, 
Am.  Dec.  449,  Beale's  Cas.  121. 
lesSee    Am.    &    Eng.    Enc.    Law    (2d    Ed.)    tit. 
aming." 


% 
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ieh,  not  only  the  keeping  of  a  gaming  hoiue, 
but  the  permitting  of  gaming,  and  the  exhi- 
bition, setting  up,  or  keeping  of  gaming  ta- 
bles and  devices,  or  particular  kinds  of  ta- 
bles or  devices.*** 

4G7.  Obicene  Libsla. — An  obKBns  libel  la  m 
obscene  writing,  book,  or  print.  To  publiah  auch 
a  libol,  or  otharwiae  expose  the  aame  to  public 
view,  la  a   public  nuisance,  and  a  mlsdsmsanor 


To  publish  any  obscene  writing  or  print, 
or  any  book  containing  obscene  matter,  by 
selling  or  exhibiting  the  same,  or  to  other- 
wise expose  it  to  the  public  view,  is  clearly  a 
piiblif!  nuisance,  because  of  its  tendency  to 
corrupt  public  morals,  and  to  shock  the  pub- 
lic sense  of  <lc(rcncy,  and  it  is  well  settled  that 
it  is  indictable  as  a  misdemeanor  at  common 
law.*^"  "'The  test  of  obscenity,"  said  Chief 
Justice  Cockburn  in  an  English  case,  "is 
this :     Whether  the  tendency  of  the  matter 

""See  1(1.  lit.   "GaminK  Housea." 

""Reg.  V.  Curl.  2  StraDge.  788;  Reg.  t.  Hlck- 
lln,  L.  E.  3  Q.  B.  360,  11  Cox,  C.  C.  19;  Reg. 
V.  Carllle,  1  Coi,  C.  C.  229;  Com.  v,  Sharpleas,  2 
Serg.  &  R.  (Pa.)  91,  T  Am.  Dec.  632,  Beale's  Caa. 
113;  Com,  v,  Holmee,  17  Maaa.  336;  McNalr  v. 
People,  89  III.  441;  Belt  v.  SUte.  1  Swan  (Tsnn.) 
42. 
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charged  as  obscenity  is  to  deprave  and  cor- 
rupt those  whose  minds  are  Open  to  such  im- 
moral influences."*^'  Depositing  obscene 
matter  in  the  mails  is  expressly  punished  by 
an  act  of  congress.  On  an  indictment  for 
publishing  an  obscene  libel,  or  for  depositing 
obscene  matter  in  the  mails,  it  is  no  defense 
for  the  accused  to  say  that  he  was  actuated 
by  a  good  motive,  as  by  the  desire  to  correct 
evils  and  abuses  in  sexual  intercourse*^' 

468.  Obscene,  Indecent,  or  Dliguitlns  Ex- 
hlbitlona. — Any  obicene  or  Indecent  exhibition 
in  public,  or  any  exhibition  wlilch,  though  not 
obacene  or  indecent,  la  lo  dltguetlng  at  to  be 
offenalve,  ii  a  mlidemeanor  at  common  law. 

Obscene  and  indecent  exhibitions,  which 
tend  to  corrupt  public  morals,  or  to  shock  the 
public  sense  of  decency,  are  clearly  public 
nuisances,  and  indictable  at  common  law. 
This  is  true,  for  example,  of  obscene  and  in- 
decent tableaux  and  theatrical  performances, 
obscene  and  indecent  pictures,  figures,  and 
the  like.*^*     On  the  same  principle,  it  is  a 

•TiReg.  V.  Htcklln,  L.  R.  3  Q.  B.  360,  11  Cox. 
C.  C.   18. 

*nU.  8.  T.  Harmon,  45  Fed.  414,  Beaie's  Cas. 
180. 

1  Q.  B.  Dlv.  15.  13  Cox, 
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misdemeanor  tx)  let  a  stallion  to  mares  in  a 
street  or  other  public  plaee.*^*  An  exhibi- 
tion may  also  be  a  nuisance  because  of  its 
disgusting  nature,  though  it  may  not  be  ob-' 
scene  or  indecent.  Thus,  where  a  herbalist 
publicly  exposed  in  his  shop  on  a  highway  a 
picture  of  a  man  naked  to  the  waist,  and  cov- 
ered with  eruptive  sores,  it  was  held  that  an 
indictment  for  nuisance  would  lie  because 
of  the  disgusting  and  offensive  nature  of  the 
exhibition,  although  there  was  nothing  im- 
moral or  indecent  in  the  picture,  and  al- 
though the  motive  in  exhibiting  it  was  inno- 
cent.*"'** 

469.  Indecent  Exposure. — Indecent  expoiure  of 
the  person  to  public  view,  If  intentional,  or  even 
when  due  to  negligence,  18  a  public  nuisance 
and  a  misdemeanor  at  common  law.^^e 

To  render  indecent  exposure  a  public  nui- 
sance,   the    exposure    must    be    in    a    public 

C.  C.  IIG:  Com.  v.  Sharpless,  2  Serg.  &  R.  (Pa.) 
91,  7  Am.  Dec.  632,  Beale's  Cas.  113;  Pike  v. 
Com.,  2  Duv.  (Ky.)  89. 

*T*  Crane  v.  State,  3  Ind.  193. 

47.1  Reg.  V.  Grey,  4  Fost.  &  F.  73. 

476  Rex  V.  Sydlye,  1  Keb.  620,  10  St  Tr.  Ap. 
93;  Reg.  v.  Thallman.  Leigh.  &  C.  326,  9  Cox, 
C.  C.  388;  Reg.  v.  Reed,  12  Cox,  C.  C.  1,  Beale's 
Cas.  369;     Reg.  v.  Harris,  L.  R.  1  C.  C.  282.  11 
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place,  or  else  it  must  be  in  such  a  place  that 
a  number  of  persons  may  be  offended  by 
jl^477  rji^  indecently  expose  the  person  to 
one  person  only  in  private  is  not  indictable 
unless  made  so  by  statute.*^®  As  was  shown 
in  a  ■  previous  chapter,  persons  who  bathe 
naked  in  the  sea,  near  a  public  road,  along 
which  women  pass,  and  in  sight  of  women  so 
passing,  are  guilty  of  a  public  nuisance,  and, 
on  an  indictment  therefor,  it  is  no  defense 
to  show  a  custom  to  bathe  there,  though  it 
may  have  existed  for  half  a  century  without 
complaint.*^^ 

470.  Obicene  and  Profane  Language. — It  ia  a 
public   nuiaance  and   a   misdemeanor  at  common 

Cox,  C.  C.  659;  Com.  v.  Haynes,  2  Gray  (Mass.) 
72;  State  v.  Roper.  1  Dev.  &  B.  (N.  C.)  208; 
State  V.  Rose,  32  Mo.  560;  Ardery  v.  State,  56 
Ind.  328. 

*77Reg.  V.  Thallman.  Leigh  &  C.  326,  9  Cox, 
C.  C.  388;  Reg.  v.  Holmes,  Dears.  C.  C.  207,  6 
Cox.  C.  C.  216;  Reg.  v.  Harris,  L.  R.  1  C.  C. 
282,  11  Cox,  C.  C.  659. 

*78  Reg.  V.  Webb,  1  Den.  C.  C.  338,  3  Cox,  C.  C. 
183;  Reg.  v.  Farrell,  9  Cox,  C.  C.  446;  State  v. 
Millard,  18  Vt.  574. 

*7»Reg.  V.  Reed,  12  Cox,  C.  C.  1,  Beale's  Cas. 
369;  ante,  §  84.  And  see  Rex  v.  Crunden,  2 
Camp.  89. 


law  to  publicly  utter  obK«n«  language,  or  to  pro- 
fanely curM  or  awear  In  public. 

Both  obscene  language  and  profane  curs- 
ing or  swearing  are  punished  at  common 
law  when  the  offense  ia  committed  in  public, 
and  in  such  a  way  as  to  constitute  an  annoy- 
ance to  the  public,**"  but  not  when  the  lan- 
guage is  uttered  in  private,  for  in  the  latter 
case,  though  wrong,  it  is  not  a  public  nui- 
sance.'^' It  seems,  also,  that  a  single  act  of 
profane  swearing  or  cursing  is  not  indictable 
unless  there  are  aggravating  circom- 
stances.*" 

471.  Blaaphomy. — Blaaphemy  la  the  malleloua 
revlllng~of  GoiTor'the  ChHatian  relfglon.     It  la  a 

««<>  State  V.  Appling,  2S  Mo.  315,  69  Am.  Dec 
469;  Barker  v.  Com.,  19  Pa.  St.  412;  Bell  T. 
State.  1  Swan  (Tenn.)  42;  State  t.  Oraham.  3 
Sneed  (Tenn.)  134;  Ooree  t.  State.  71  Ala.  7; 
SUte  T.  Ellar,  1  Dev.  (N.  C.)  267;  State  v.  Pow- 
ell, 70  N.  C.  67;  State  v.  Brewlngton,  84  N.  C. 
783;  State  v.  Chrlap,  S6  N.  C.  52S,  39  Am.  Rep. 
713:  Young  V.  State,  10  Lea  (Tenn.)  16G;  State 
V.  Archibald,  59  Vt.  548,  59  Am.  Rep.  755. 

«si  See  State  v.  Brewlngton,  84  N.  C.  783;  Ex 
parte  Delaney.  43  Cal.  478;  Com.  v.  Linn,  158 
Pa.  St  22:  Touag  v.  State,  10  Lea  (Tenn.)  IK; 
Gaines  v.  State,  7  Lea  (Tenn.)  410,  40  Am.  Rep. 
84. 

<ii  See  tbe  casee  cited  In  tlie  note  precedlns. 
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misdemeanor  at  common  law.  If  written  or  print- 
ed and  published,  tlie  offense  is  called  "blasphe- 
mous libel." 

Strictly  speaking,  Christianity  is  not  a 
part  of  our  common  law,*®^  but,  as  we  are  a 
Christian  people,  the  reviling  of  God  and  the 
Christian  religion  is  offensive,  and  a  public 
nuisance.  To  openly  and  maliciously  blas- 
pheme not  only  offends  the  public  sense  of  re- 
ligion, but  it  tends  to  provoke  breaches  of  the 
public  peace,  and  it  is  well  settled  that  it  is 
a  misdemeanor  at  common  law.*®*  Malice 
is  an  essential  element  of  the  offense.*®* 

Blasphemous  Libel.  —  If  blasphemous 
words  or  signs  are  written  or  printed  and 
published,  the  offense  is  called  "blasphemous 
libel."  To  publish  a  blasphemous  libel  is  a 
misdemeanor  at  common  law.*®* 


«i»Ante,  S  457. 

*i4  4  Bl.  Comm.  69;  Taylor's  Case,  1  Vent. 
293,  Beale's  Cas.  96;  People  v.  Ruggles,  8  Johns. 
(N.  Y.)  290,  5  Am.  Dec.  335;  Updegraph  v.  Com., 
11  Serg.  ft  R.  (Pa.)  394;  Ex  parte  Delaney,  43 
Cal.  478. 

«8B  Reg.  ▼.  Ramsay,  15  Cox,  C.  C.  231.  And  see 
People  ▼.  Ruggles,  supra;  Updegraph  v.  Com., 
supra. 

4s<Rex  ▼.  Carlile,  3  Bam.  ft  Aid.  161;  Rex  y. 
Waddingtoa,    1    Barn,    ft    C.    26.      See    Com.    t. 


472.  DrunkenneM.— Public  itrunkenneu  la  ■ 
nulaance  and   mlademeanor  at  common   law. 

There  is  nothing  in  the  law  to  prevent  a 
man  from  becoming  as  drunk  as  he  chooses, 
provided  he  does  so  in  private,  but  he  can- 
not do  so  in  public,  since  his  drunkenness 
then  becomes  a  public  nuisance.  Statutes 
were  enacted  at  an  early  day  in  England 
punishing  drunkenness  by  a  fine  and  by  sit- 
ting in  the  stocks,'*^  and  there  are  statutes  in 
this  country  making  public  drunkenness  a 
misdemeanor;  but,  independently  of  any 
statute,  it  is  a  nuisance,  and  indictable  as  a 
misdemeanor  at  common  law.*^* 

473.  Ofleniei  with  Respect  to  Dead  Bodlea. — 
It  la  a  mlademeanor  at  common  law  to  ao  treat 
or  deal  with  a  dead  body  aa  to  shock  the  public 
■enae  of  dacency. 

Thus,  it  has  been  held  a  misdemeanor  to 
indecently  throw  the  dead  body  of  a  child 
into  a  river,  instead  of  burying  it>  or  causing 

Kneeland,  20  Pick.  (Mass.)  311,  dlettngtil stains 
between    "blasphemy"    and    "blaspbemous    libel." 

"14  Jac.  I.  c.  5;    4  Bl.  Comm.  64. 

tes  Tipton  T.  State,  2  Yei%.  (Tenn.)  542.  Ajk. 
aee  SUte  v.  Waller,  3  Murph.  (N.  C.)  229;  Hutch 
isoQ  V.  State.  5  Humph.  (Tenn.)  142, 
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it  to  be  buried  ;***  to  inexcusably  leave  a 
dead  body  exposed,  iostead  of  causing  it  to 
be  buried;*"*  to  unlawfully  disinter  a  dead 
body  for  the  purpose  of  dissection,  or  for  any 
other  unlawful  purpose ;  **•  to  sell  it,  without 
lawful  authority,  for  the  purpose  of  dissec- 
tion, or  to  take  it  with  intent  to  sell  it.***  It 
is  not  a  misdemeanor  to  cremate  a  body  in- 
stead of  burying  it,  unless  it  is  done  for  an 
unlawful  purpose,  or  in  such  a  way  as  to 
amount  to  a  public  nuisance.*'^  To  bum  or 
otherwise  dispose  of  a  dead  body  to  prevent 
the  holding  of  a  coroner's  inquest  thereon  ia 

«» K&navan's  Caae,  1  He.  22G,  Beale's  Cas. 
lis. 

»i»»Reg,  V.  Clark,  15  Cor,  C.  C.  171.  And  see 
Reg.  V.  VauD,  2  Den.  C.  C.  325. 

»•!  Reg.  V.  Sharpe.  Dears.  &  B.  C.  0.  160,  7 
Cos,  C,  C.  2H,  Beale's  Cas,  175;  Rex  v.  Lynn, 
1  I^eacb,  C.  C.  497.  2  Term  R.  733,  Beale's  Cas. 
103;  Com.  v.  Loring,  S  Pick,  (Mass.)  370;  Com. 
T.  Cooley,  10  Pick.  (Mass.)  37;  Tate  v.  State,  6 
Blackt.  (lad.)  110, 

<*:Rex  V.  Cundick,  Dowl,  &  R,  N.  P.  13;  Rex 
T.  GDIee,  Rush.  &  R,  366.  note.  This  may,  how- 
ever, be  authorized  by  law.  See  Reg.  v.  Feist, 
Dears.  &  B.  C,  C.  690,  8  Cox.  C.  C.  18. 

"■Reg.  V,  Price,  12  Q.  B,  Dlv.  247,  16  Cox. 
C-  C.  389. 


a  misdemeanor.*'*     Thia  subject  ie  now  very 
generally  regulated  by  statute. 

VI.  OFFENSES   AFFECTING   THE    PUBLIC 
TRADE. 

474.  In  Q«n«ral. — Certain  oflenaea  wara  pun- 
lahed  in  England  at  common  law  or  by  statuta  ba- 
cauae  they  Injurloualy  afTectMl  the  public  trade, 
and  varloua  acta  are  puniahed  by  atatute  In  thli 
country  on  th*  aama  ground.  Among  tha  offenaaa 
which  have  been  or  are  now  thua  puniahed  are 
the  following: 

1.  Owing,    or    the    tranaportlng    of    wool    or 

■haep  out  of  the  kingdom,  to  tha  detri- 
ment of  ita  ataplo  manufacture. 

2.  Smuggling,  or  the  Importing  of  gooda  with- 

out paying  the  dutlea  impoawl  by  law. 
S.  Fraudulent  bankruptey. 
4.  Uaury,  or  the  taking  of  excaaaive  Intaraat 

en  a  lean  or  forbearance  of  money. 
B.  Cheating, 
f.  Foreatalilng    tha    market,    regrating,    and 

angroaalng. 
7.  Meiiepoliea. 
47S.  Owling, 

The  oSenee  called  "owling"  eonsiated  in 
the  transporting  of  wool  or  sheep  out  of 
England,  to  the  detriment  of  its  staple  mao- 
ufacture.  It  was  an  offense  at  common  law, 
and  was  also  punished  by  the  statute  of  3 

***ReK-  V.  Price,  lupra;  Reg.  ▼.  Stephenaen, 
18  Q.  B.  I»T.  881. 
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Edw.  III.  c.  1,  and  other  early  statutes.  It 
waa  called  "owling"  because  of  its  being 
usually  carried  out  at  night.*" 

476.  Smuggling. 

Smuggling  is  the  offense  of  importing 
goods  without  paying  the  duties  imposed  by 
the  laws  of  the  customs  and  excise.  This 
waa  made  a  felony  by  statutes  in  England 
when  committed  clandestinely.**^  It  is  also 
punished  in  this  country  by  acts  of  con- 
gress.*" 

477.  Fraudulent  Bankruptcy. 

Another  offense  against  the  public  trade 
is  fraudulent  bankruptcy.  It  was  punished 
by  statute  in  England  as  a  felony.  It  con- 
sisted in  England  in  the  bankrupt's  neglect 
to  surrender  himself  to  his  creditors,  his  non- 
conformity to  the  directions  of  the  bank- 
ruptcy laws,  his  concealing  or  embezzling  his 
effects,   and  his  withholding  books  or  writ- 

•"  i  Bl.  Comm.  154. 

<»*4  B).  Comm.  1S4.  155. 

"TSee  Hev.  St.  U.  S.  i  3082;  U.  S,  t.  Thoinaa, 
I  Ben.  370,  Fed.  Cae.  No.  16,473;  U.  8.  v.  Claflln. 
13  Blatcbf.  184,  Fed.  Cae.  No.  14,798;  U.  S.  t. 
Fruer,  42  Fed.  140. 


ings,  with  intent  to  defraud  hia  crediton.*'* 
In  this  country,  the  bankruptcy  law  of  1898 
contains  provisions  making  it  a  criminal  of- 
fense to  commit  certain  Ada  of  fraud  therein 
Bpecified."" 

478.  Uaury. 

The  offense  of  usury  is  the  act  of  inten- 
tionally taking  or  reserving  by  contract  a 
greater  compensation  or  rate  of  interest  for 
the  loan  of  money  than  the  highest  rate  of  in- 
terest allowed  by  law.  In  England  the  rate 
of  interest  was  first  limited  by  the  statute  of 
37  Hen.  VIII.  c.  9,  to  ten  per  cent.,  aud  it 
was  made  a  misdemeanor  to  take  more.  This 
was  followed  by  other  statutes.*"  In  Uiia 
country,  also,  there  are  statutes  in  most  states 
against  usury,  and  some  of  them,  like  the 
English  statute,  make  it  a  criminal  offense. 
To  constitute  the  offense,  the  taking  of  the 
unlawful  interest  must  be  intentional,  and 
not  due  merely  to  n  mistake.'"* 

<«"  4  B1.   Comm.  IBB. 

»"HSee  post,  S  613(i). 

«*«4  Bl.  Comm.  lU. 

soosee  Crawford  v.  State,  2  Ind.  112;  Block 
V.  State,  14  Ind.  425.  See,  also,  HcAulr  v.  SUte, 
7  Terg.  (Tmd.)  536. 
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479.  Cheating. 

The  common-law  offense  of  cheating  by  the 
use  of  false  weights  and  measures^  and  other 
deceitful  practices  affecting  the  public,  was 
regarded  as  an  offense  affecting  the  public 
trade,  and  is  so  treated  by  Blackstone.*^^^  It 
has  already  been  considered  at  length  in  this 
work  in  treating  of  offenses  against  the  prop- 
erty of  individuals.*^®^ 

480.  Forestalling,  Regrating,  and  Engrossing. 

Forestalling  the  market,  regrating,  and  en- 
grossing were  punished  in  England,  both  at 
common  law  and  by  statute,  as  offenses 
against  public  trade.  ^^Forestalling"  the 
market  was  described  by  the  statute  of  5  & 
6  Edw.  VI.  c.  14,  to  be  the  buying  or  con- 
tracting for  any  merchandise  or  victual  com- 
ing in  the  way  to  market,  or  dissuading  per- 
sons from  bringing  their  goods  or  provisions 
there,  or  persuading  them  to  enhance  the 
price  when  there.  "Regrating**  was  de- 
scribed by  the  same  statute  to  be  the  buying 
of  com  or  other  dead  victual  in  any  market, 
and  selling  it  again  in  the  same  market,  or 
within    four    miles    thereof.     "Engrossing'* 


Boi  4  Bl.  Comm.  167. 
B02Ante,  S  350,  et  seq. 


was  described  to  be  the  getting  ioto  one's  poa- 
session,  or  buying  up,  large  quantities  of 
corn,  or  other  dead  victuals,  with  intent  to 
sell  them  again.  And  the  total  engrossing 
of  any  other  commodity,  witii  an  intent  to 
sell  it  at  an  unreasonable  price,  waa  an  in- 
dictable offense  at  common  law.'*"  These 
offenses  are  no  longer  punished  in  England, 
nor  are  they  punished  with  us,  unless  there 
is  a  combination  or  conspiracy.""" 
481.  Monopolies. 

"Monopoly"  bus  been  defined  in  England 
as  a  license  or  privilege  allowed  by  the  king 
for  the  sole  buying  and  selling,  making, 
working,  or  using  of  anything  whatsoever, 
whereby  the  subject  in  general  is  restrained 
from  that  liberty  of  manufacturing  or  trad-  . 
ing  which  he  had  before.'""'  And  in  this 
country  it  has  been  defined  as  an  institution 
or  allowance  by  a  grant  from  the  sovereign 
power  of  the  state,  by  commission,  letters 
patent,  or  otherwise,  to  any  person  or  corpora- 
tion, by  which  the  exclusive  right  of  buy- 

ii»*4  Bl.  Comm.  158. 
so4Aiit«,  SS  147-149. 
°<M>4  Bl.  Comm.  169;    1  Hawk.  P.  C.  Z31. 
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ing,  selling,  making,  working,  or  using  of 
anything  is  given.'""  The  granting  of  mo- 
nopolies is  now  very  generally  prohibited  by 
statute.  The  term  "monopoly"  lias  also  been 
used,  somewhat  in  the  sense  of  engrossing,  to 
designate  the  act  of  a  person  or  corporation  in 
obtaining  the  control  of  a  particular  com- 
modity, or  of  a  particular  industry,  without 
any  grant  of  exclusive  rights  or  privileges  by 
the  state.  In  this  sense,  like  engrossing,  it 
is  not  now  ^  crime  unless  there  is  a  combina- 
tion of  several  persons  to  accomplish  such  an 
end,  in  which  case  the  combination  may  be 
punishable  as  a  criminal  conspiracy."" 

VII.  OFFENSES    AGAINST    THE    LAW    OF 
NATIONS. 
482.  In  Gen«ral. 

Many  acts  are  punished  as  offenses  against 
the  law  of  nations, — among  others,  piracy, 
violation  of  safe-condwcta  or  passports,  and 
infringement  of  the  rights  of  ambassadors. 
The  law  of  nations  is  that  universal  law  of 
society  which  regulates  the  mutual  inters 
course  between  one  state  and  another.  Black- 
so*  Norwich  Oaa  Light  Co.  v.  Norvlcb  City  Qas 
Co.,  25  Conn.  3S. 
•oiAnte,  H  U7-H9. 


Btone  says :  "The  law  of  nations  is  a  system 
of  rules,  deducible  by  natural  reason,  and  es- 
tablished by  universal  consent  among  the  civ- 
ilized inhabitants  of  the  world,  in  order  to 
decide  all  disputes,  to  regulate  all  ceremonies 
and  civilities,  and  to  insure  the  observance  of 
justice  and  good  faith  in  that  intercourse 
which  must  frequently  occur  between  two  or 
more  independent  states,  and  the  indi- 
viduals belonging  to  each.  This  general  law 
is  founded  upon  this  principle :  That  diffei^ 
ent  nations  ought,  in  time  of  peace,  to  do  one 
another  all  the  good  they  can,  and,  in  time  of 
war,  as  little  harm  as  possible,  without  preju- 
dice to  their  own  real  interests.  And,  as 
none  of  these  states  will  allow  a  superiority 
in  the  other,  therefore  neither  can  dictate  or 
prescribe  the  rules  of  this  law  to  the  rest ;  but 
such  rules  must  necessarily  result  from  those 
principles  of  natural  justice  in  which  all  the 
learned  of  every  nation  agree;  or  they  de- 
pend upon  mutual  compacts  or  treaties  be- 
tween the  respective  communities,  in  the  con- 
struction of  which  there  is  also  no  judge  to 
resort  to  but  the  law  of  nature  and  reason, 
being  the  only  one  in  which  all  the  contract- 
ing parties  are  equally  conversant,  and  to 


BRSACH  OF  THE  PBACB  1143 

which  they  are  equally  subject.  In  arbi- 
trary stateSj  thia  law,  wherever  it  contradicts, 
or  is  not  provided  for  by,  the  municipal  law 
of  the  country,  is  enforced  by  the  royal 
power;  but  since  in  England  no  royal  power 
can  introduce  a  new  law,  or  suspend  the  ex- 
ecution of  the  old,  therefore  the  law  of  na- 
tions (wherever  any  question  arises  which  is 
properly  the  object  of  its  jurisdiction)  is 
here  adopted  in  its  full  extent  by  the  com- 
mon law,  and  is  held  to  he  a  part  of  the  law 
of  the  land.  •  *  *  0£Fenses  against  thia 
law  are  principally  incident  to  whole  states 
or  nations,  in  which  case  recourse  can  only 
be  had  to  war,  which  is  an  appeal  to  the  God 
of  hoet5  to  punish  such  infractions  of  public 
faith  as  are  committed  by  one  independent 
people  against  another  j  neither  state  having 
any  superior  jurisdiction  to  resort  to  upon 
earth  for  justice.  But  where  the  individuals 
of  any  state  violate  this  general  law,  it  is 
then  the  interest  as  well  as  duty  of  the  gov- 
ernment under  which  tiiey  live  to  animadvert 
upon  them  with  becoming  severity,  that  the 
peace  of  the  world  may  be  maintained.'"*"' 


In  this  country,  as  we  have  seen,  the  fed- 
eral courts  have  no  common-law  jurisdiction 
in  criminal  matters.  They  can  punish  no 
act  until  congress  has  made  it  a  crime,  af- 
fixed the  punishment,  and  conferred  upon 
them  jurisdiction  of  the  offense.""'  With- 
out this,  therefore,  they  could  not  punish  bf- 
fenses  against  the  law  of  nations.  Tho 
power  of  congress  in  the  matter  depends,  of 
course,  upon  the  constitution  of  the  United 
States.  That  instrument  expressly  confers 
upon  congress  the  power  to  define  and  puu- 
ish  piracies  and  felonies  committed  on  the 
high  seas,  "and  offenses  against  the  law  of 
nations,""'  This  gives  congress  full  power 
to  provide  for  the  punishment  of  any  act 
whatever  which  is  an  offense  against  the  law 
of  nations,""  and  it  has  exerciaed  thia  power 
in  B  number  of  cases. 

483.  Piracy.— Piracy  l«  robbery  and  d«prad>- 
tien  upon  the  high  aeu.  It  la  an  offftnie  agalnat 
the  law  of  nations,  and  a  felony,  punishable  by 
d«ath,  except  where  a  different  punishment  la 
prescribed  by  statute. 

Piracy  has,  from  the  earliest  times,  been 

sMAnte,  i  12b. 

sioCoDBt.  U.  S.  art,  1.  S  8. 

Ill  See  U.  S.  V.  Arjooa.  120  U.  S.  173. 


BREACH  OF  THE  PEACE  II45 

regarded  as  a  crime  against  the  law  of  na- 
tions. "A  pirate  is  one  who  roves  the  sea  in 
an  armed  vessel,  without  any  commission 
from  any  sovereign  state,  on  his  own  author- 
ity, and  for  the  purpose  of  seizing  by  force 
and  appropriating  to  himself,  without  dis- 
crimination, every  vessel  he  may  meet.  For 
this  reason,  pirates,  according  to  the  law  of 
nations,  have  always  been  compared  to  rob- 
bers, the  only  difference  being  that  the  sea  is 
the  theater  of  the  operations  of  one,  and  the 
land  of  the  other.  And  as  general  robbers 
and  pirates  upon  the  high  seas  are  deemed 
enemies  of  the  human  race,  making  war  upon 
all  mankind  indiscriminately,  the  vessels  of 
every  nation  have  a  right  to  pursue,  seize, 
and  punish  them."'^'  The  offense  of  piracy, 
by  the  common  law,  the  law  of  nations  being 
a  part  of  the  common  law,  "consists  in  com- 
mitting those  acts  of  robbery  and  depreda- 
tion upon  the  high  seas  which,  if  committed 
upon  land,  would  have  amounted  to  a  felony 
there.""'     Stephen  says:     "Piracy,  by  the 

"1  Nelson,  J.,  In  Trial  ot  Officers  of  Tbe  Sa- 
vannah, p.  371,  See.  generally,  4  BI.  Comin.  71; 
Rex  V.  Dawson,  13  How.  St.  Tr.  464. 

>'*i  Bl.  Comm.  73. 


law  of  nations,  is  taking  a  ship  ou  the  high 
seftB,  or  witliin  the  jurisdiction  of  the  Lord 
High  Admiral,  from  the  possession  or  control 
of  those  who  are  lawfully  entitled  to  it,  and 
carrying  away  the  ship  itself,  or  any  of  its 
goods,  tackle,  apparel,  or  furniture,  under 
circumstances  which  would  have  amonnted 
to  robbery  if  the  act  had  been  done  within 
the  body  of  an  English  county.  Wloever 
commits  piracy,  by  the  law  of  nations,  is  lia- 
ble (it  seems)  to  the  same  punishment  as  if 
the  act  constituting  piracy  had  been  commit- 
ted within  the  body  of  an  English  coun- 
ty.""* In  the  United  States,  as  we  have 
seen,  the  federal  constitution  expressly  au- 
thorizes congress  to  define  and  punish  pira* 
cies  and  felonies  on  the  high  seas,  and  of- 
fenses against  the  law  of  nations,  and,  in  pur- 
suance of  such  authority,  an  act  has  been 
passed  by  congress  punishing  by  death  any 
person  who  shall  commit  the  crime  of  piracy 
"aa  defined  by  the  law  of  nations,"  and  who 
shall  be  brought  into  or  fouild  in  the  United 
States."" 

"«  Stepb.  Dig.  Crlm.  Law,  art  104. 
""Const  U.  S.  art.  1,  S  8;    Rev.  St  U.  S.  iSSSS 
et  seq.     See  U.  S.  v.  Palmer,  3  Wbeat.  (U.  S.) 
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484.  Violation  of  8afe-Condueta  or  Passports. 

It  IB  an  offense  against  t]ie  law  of  nations 
to  violate  safe-conducts  or  passports  express- 
ly granted  by  the  sovereign  or  chief  execu- 
tive of  a  nation  or  his  ambassadors  to  the  sub- 
jects of  a  foreign  power  in  time  of  mutual 
war,  or  to  commit  acts  of  hostility  against 
such  as  are  in  amity,  league,  or  truce,  and  are 
in  the  country  under  a  general  implied  safe- 
conduct,  and  one  who  committed  such  an  of- 
fense was  indictable  at  common  law.'*'  In 
this  country,  under  the  power  to  define  and 
punish  offenses  against  the  law  of  nations, 
congress  has  passed  an  act  expressly  punish- 
ing, by  imprisonment  and  fine,  any  person 
"who  violates  any  safe-conduct  or  passport 
duly  obtained  or  issued  under  authority  of 
the  ITaited  States.""" 
486.  Infrlngomsnt  of  Rights  of  Ambassadors. 

The  common  law  of  England  recognized 
to  the  full  extent  the  rights  and  privities  of 
ambassadors  as  established  by  the  law  of  na- 

610;     U.  S.  T.   Kllntock,  5  Wheat.   (U.  8,)    144; 
n.  8.  V.  Holmes,  6  Wheat.  (U.  S.)  412. 

■1*4  Bl.  Comm.  68. 

•1'  R«T.  St  n.  8.  I  4062. 


lions,  and  punished  violations  thereof."*'  In 
this  country,  congress  has  prescribed  a  pun- 
ishment and  fine  for  assaulting,  wounding, 
imprisoiuiig,  or  in  any  other  manner  offei^ 
ing  violence  to  the  person  of  a  public  minis- 
ter, "in  violation  of  the  law  of  nations. ""• 

»i«4  Bl.  Comm.  70. 

»<*  Rev.  St.  U.  S.  S  4062.  See  Z  .Wtart.  Crlm. 
Law,  S  1S99;  U.  S.  v.  Jeftere,  4  Crancb,  C  C 
704.  Fed.  Cas.  No.  16,471;  U.  S.  v.  Llddle,  1 
WaBh.  C.  C.  205,  Fed.  Caa.  No.  15,598;  D.  a 
V.  Ortega,  4  Wash.  C.  C.  531,  11  Wheat  467.  Fed. 
Cas.  No.  16,971. 
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CHAPTER  X. 
JURISDICTION   AND   LOCALITY. 
I.    JmciSDicTioM  IK  General,  {{  486-492. 
II.     Locality  of  Offenses,  U  493-511. 
Ill,    State  and  Federal  Jurisdiction,  |i  S12>S14. 
I.  JURISDICTION   IN  GENERAL. 
4S6.  Qensral    Rule. — A    country    or    atato    may 
punish   Any   person,   except  foreign   ambaaaadora 
or  minlatora  and  their  aervanta,  for  off«na«a  com- 
mitted within   Ita   llmita,   but,  as  a  general   rule, 
tha  lawB  of  ■  country  or  atate  have  no  operation 
bayond  Ita  territorial  llmita,  and  ordinarily,  there- 
for*, the  courta  of  ■   country  or  atate   have   no 
Jurladlctlon  to  punlah  for  ofTonaBB  committed  be- 
yond auch  llmlta.i 

As  we  shall  see  m  the  course  of  this  chap- 
ter, there  are  some  real  exceptions  to  this 

iReg.  V.  Keyn,  L.  R.  2  Excb.  DIv.  63,  13  Cox, 
C.  C.  403,  Beale's  Caa.  897;  State  t.  Barnett,  83 
N.  C.  SIG;  People  v.  Merrill,  2  Parlt.  Cr.  R. 
(N.  T.)  590;  U.  S.  V.  Davis,  2  Sumn.  4S2,  Fed. 
Caa.  No.  14,932,  Beale'a  Caa.  398;  State  t.  Cai> 
ter,  27  N.  J.  Law,  499,  Beale's  Caa.  407;  State  t. 
Wyckoff.  31  N.  J.  Law,  66,  Beale'a  Caa.  399; 
People  V.  Tyler.  7  Mich.  161,  74  Am.  Dec.  703; 
Tyler  y.  People,  8  Mlcb.  320;  State  v.  Hall,  114 
N.  C.  909,  41  Am.  St  Rep.  822;  Johns  v.  State, 
19  iBd.  4S1,  81  Am.  Dec.  408;  Phllllpa  t.  People, 
B6  DL  429. 


rule,  and  maoy  apparent  exceptions.  In 
treating  of  the  subject  of  juriadiction,  ve 
shall  first  consider  shortly  the  extent  of  the 
territorial  limits  of  a  country  or  state,  and 
particularly  of  our  own  country  and  states, 
after  which  we  shall  consider  the  power  of  a 
nation  or  state  to  punish  citizens  or  subjects 
of  other  nations  or  states,  and  the  jwwer  to 
punish  offenses  by  citizens  or  subjeda 
abroad.  We  shall  then  treat  of  the  locaU^ 
of  crimes,  and  finally  of  United  States  and 
state  jurisdiction  in  criminal  matters. 
487.  Territorial  Limits  In  General. 

Since  jurisdiction  depends  to  a  great  ex- 
tent upon  territorial  limits,  it  is  often  neces- 
sary, in  criminal  prosecutions,  to  ascertain 
exactly  what  the  territorial  limits  of  a  coun- 
try, state,  or  county  are.  Where  two  coun- 
tries or  states  adjoin  on  the  land,  the  line  be- 
tween them  is  fixed  by  occupancy  and  treat- 
ies in  the  case  of  the  United  States  and  foi^ 
eign  countries.  As  between  the  different 
states,  it  is  fixed  by  original  colonial  grants, 
by  enabling  acts  of  congress,  by  compacts  be- 
tween the  states  with  the  consent  of  congress, 
or  by  suits  between  states  in  the  supreme 
court  of  the  United  States  to  ascertain  and 
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establish  boundariee.  The  boundary  lines 
between  the  different  counties  of  a  state  are 
fixed  by  the  statutes  of  the  states. 

488.  Countrloa,   Statw,   or   Counties    Boundod   by 
tho  Sea. 

(a)  In  Oeneral. — It  has  repeatedly  been 
said  by  writers  on  international  law  that  the 
jorisdiction  of  a  nation  bordering  on  the  sea 
extends  not  merely  to  low-water  mark  on  the 
shore,  bat  into  the  sea  to  the  distance  of  a 
cannon  shot,  estimated  at  one  marine  league, 
or  throe  miles,  from  low-water  mark;  and  it 
has  been  very  generally  assumed  from  this 
that  a  nation  has  jurisdiction  to  punish  of- 
fenses against  ite  laws  if  committed  at  any 
place  within  such  limits.'  Whether  this  doc- 
trine, however,  gives  jurisdiction  to  punish 
for  acts  committed  at  any  place  within  the 
three-mile  limit,  in  the  absence  of  a  statute, 
has  been  rendered  very  doubtful  by  a  late 
decision  in  England,  in  which  it  was  held  by 
the  court  of  criminal  appeal,  in  the  absence 

iSee  1  Kent,  Comm.  29;  1  Hale.  P.  C.  1G4; 
Com.  T.  Haucbeiter.  162  Masi.  230,  23  Am.  St 
Rep.  820,  Beale'e  Caa.  930;  Manchester  t.  Mas- 
Hclmaetta,  139  U.  8.  240.  And  see  11  Am.  Law 
Bev.  826  et  aeq. 


of  any  statute  covering  the  case,  that  an  in- 
dictment for  manslaughter  would  not  lie 
against  the  master  of  a  German  vessel,  wki 
was  himself  a  German  subject,  for  negligent- 
Iv  running  into  and  sinking  an  English  ship, 
and  causing  the  death  of  an  English  subject 
thereon,  though  the  collision  and  death  oc- 
curred within  three  miles  of  the  shores  of 
England.  A  majority  of  the  court  held  that 
the  teiTitorial  limits  of  a  nation  do  not  ex- 
tend beyond  low-water  mark  on  the  shore; 
that,  though  a  nation  has  a  quasi  jurisdiction 
over  the  sea  for  a  distance  of  three  miles 
from  the  shore  for  the  purpose  of  military 
and  police  regulations,  this  part  of  the  sea  is 
no  part  of  its  territory ;  and  that,  in  the  ab- 
sence of  legislation  on  the  subject,  its  courts 
have  no  jurisdiction  to  take  cognizance  of 
and  punish  an  act  committed  there  by  a  for- 
eigner on  a  foreign  ship.'  Since  this  decis- 
ion, a  statute  has  been  enacted  in  England 
extending  the  admiralty  jurisdiction  in  crim- 
inal matters,  and  the  jurisdiction  of  the  cen- 
tral criminal  court,  to  which  such  juriadic- 

s  Reg.  V.  Keyn,  L.  R.  2  Exch.  Dlv.  83,  13  Cox. 
C.  C.  403,  *6  L.  J.  Mag.  Cas.  17,  Scale's  Caa.  897. 
And  see  V.  3.  v.  Kessler,  Baldw.  15.  F«d.  Cm.  No. 
16.628. 
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tion  has  been  transferred,  to  the  distance  of 
a  marine  league  into  the  sea.* 

In  this  country,  also,  atatutea  to  this  effect 
have  been  enacted  and  upheld.  In  Massa-  - 
chusetts  it  was  held  that  the  territorial  juris- 
diction of  the  state  over  the  adjacent  seas, 
"ubject  to  the  common  right  of  navigation, 
extends  to  the  distance  of  at  least  a  marine 
league  from  the  shore,  and  over  bays  run- 
ning into  the  state  which  do  not  exceed  in 
width  two  marine  leagues  at  the  mouth,  and 
a  statute  regulating  fisheries  in  such  waters, 
and  punishing  violations  of  its  provisions, 
was  npheld."  This  decision  was  affirmed  by 
the  supreme  court  of  the  United  States.* 

(b)  Bays  and  Other  Arms  of  the  Sea. — 
When  a  river,  haven,  bay,  or  other  arm  of  the 
sea,  extends  into  a  country  or  state,  it  is  not 
only  within  the  territorial  limits  of  the  coun- 
try or  state  to  an  imaginary  line  drawn  be- 
tween the  furthermost  points  of  land,  or 
fauces  terrae,  but  it  is  also  with  the  body  of 

Ml  ft  42  Vict  c.  73. 

=  Coin.  V.  Maocbester.  152  Maes.  230.  23  Am. 
St.  Rep.  S20,  Beale's  Gas.  930.  In  this  case. 
Buuard'B  Bay  was  beld  to  be  wltbln  tbe  terrl- 
torl&l  JurlBdlction  of  MasBachusette. 

•  MancbeBter  t,  MaBeorbu setts.   139  U.   S.   240. 


a  eoimty  of  the  state,  and  subject  to  the  com- 
mon-law  jurisdiction,  if  it  is  so  narrow  that 
a  person  standing  on  one  shore  can  reasona- 
bly discern  by  the  naked  eye  what  is  being 
done  on  the  other  shore.'  According  to  this 
doctrine  it  has  been  held  that  the  county  of 
Suffolk,  in  Massachusetts,  extends  to  all  the 
waters  of  Boston  harbor  between  the  circum- 
jacent islands  down  to  Great  Brewster  Island 
and  Point  Allerton,  and  that  the  courts  of 
Bueh  county  have  jurisdiction  of  offenses 
against  the  laws  of  the  state  committed  on  a 
vessel  lying  in  such  waters,* 

(c)  Long  Island  Sound. — The  waters  of 
Tx)ng  Island  sound  are  "high  seas,"  within 
the  meaning  of  the  federal  constitution  and 
acts  of  congress,  except  such  parts  as  are 
within  the  fauces  teiToe.^  Within  the  fau- 
ces ierrae,  as  in  the  Huntington  and  North- 
port  bays,  and  in  New  Haven  harbor,  but  not 

1 1  Kent,  Comm.  30;  U.  S.  v.  Bevans,  3  Wheat 
(U.  S.)  336;  U.  S.  v.  Qruah,  S  Mason,  290,  Fed. 
Cas.  No.  15,268;  Com.  v.  Petera,  12  Mete.  (Maaa.) 
387;    Manley  v.  People,  7  N.  Y.  295. 

"  U.  S.  V.  Grueh.  5  Maaon,  290,  Fed.  Cae.  No. 
15,268,  per  Mr.  Justice  Stor;. 

vU.  S.  V.  JackalDw.  1  Black  (U.  S.)  484;  U.  S. 
V.  Peteraon,  64  Fed.  145,  147. 
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outaide,  such  waters  are  within  the  territorial 
limits  and  jiirisdictior.  of  the  states  of  New 
York  and  Connecticut,  and  within  the  body 
of  the  counties  thereof.'" 
489.  Rivera  and  Lakes. 

(a)  In  General.- — ^The  jurisdiction  of  a 
3tate  extends  over  all  rivers  and  lakes  lying 
within  its  territorial  limits,  unless  there  is 
some  compact  to  the  contrary."  Its  juris- 
diction over  a  river  forming  the  boundary 
between  it  and  another  state  depends,  in  the 
absence  of  any  compact,  upon  whether  its  ter- 
ritorial limits  extend  to  the  middle  of  the 
stream,  or  to  the  one  or  the  other  of  the 
banks.  When  a  great  river  is  the  boundary 
between  two  states,  if  the  original  property 
was  in  neither  state,  and  there  is  no  conven- 
tion respecting  it,  each  holds  to  the  middle  of 
the  stream.  But  when  one  state  was  the 
original  i)roprietor,  and  has  granted  the  ter- 
ritory on  (me  side  only,  it  retains  the  river 
within  its  own  domain,  and  the  newly-crea- 

i«  Manley  v.  People,  7  N.  T.  295. 

II  BIscoe  V,  State,  68  Md.  294;  People  v.  Tyler, 
7  Mich.  161,  74  Am.  Dec.  703;  T^Ier  v.  People.  8 
Micb.  320. 


ted  state  extends  oalj  to  the  low-water  mart 
on  the  river." 

(b)  Hudson  River. — Although,  for  some 
purposes,  New  Jersey  is  bounded  by  tlie  miJ- 
dle  of  the  Hudson  river,  and  the  state  owns 
the  iaud  under  the  water  to  that  extent,  ex- 
ehisivc  jurisdiction,  not  only  over  the  water, 
but  also  over  the  land,  to  low-water  mark  on 
the  New  Jersey  shore,  is  granted  to,  or  rather 
acknowledged  to  belong  to,  the  state  of  New 
York  by  the  compact  between  those  states, 
and  it  has  been  held,  therefore,  that  the 
courts  of  New  Jersey  have  no  jurisdiction  to 
punish  as  a  nuisance  the  obstruction  of  the 
river  by  placing  vessels  and  wrecks  on  the 
shore  below  the  low-water  line.'^ 

(c)  Mississippi  River — IVisconyiM  and 
Minnesota. — The  enabling  act  admitting 
Wisconsin  into  the  Union  provided  that  the 
state  should  have  concurrent  jurisdiction  on 
the  Mississippi  and  other  rivers  on  its'  bo^ 
ders  forming  a  common  boundary  between  it 

)=  Chief  Justice  Marehall  in  Handly's  Lessee  t- 

Anthony,   S   Wheat.    (U.   S.)    374;    Bootb   v.   Sbep- 
berd,   8  Ohio  St.   243:    Com.  v.  Garner,  3  GraL 
(Va.)  655:  McFall  v.  Com..  2  Mete.  (Ky.)  394. 
Instate  V.  Babcock,  30  N.  J.  Law,  29. 
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and  any  other  states  then  or  thereafter 
bounded  by  aueh  rivers,  and  the  subsequent 
enabling  act  of  Miunesota  contained  a  simi- 
lar provision  as  to  the  jurisdiction  of  that 
state.  Under  these  acta  it  was  held  that 
Minnesota  had  jurisdiction,  concurrent  with 
the  jurisdiction  of  Wisconsin,  of  an  offense 
committed  on  the  bridge  across  the  Missis- 
sippi river  at  Winona,  thongli  committed  be- 
yond the  middle  of  the  bridge.^* 

IlUnois  ajirf  Iowa. — Between  Iowa  and  Il- 
linois the  boundary  is  the  middle  of  the  Mia- 
siesippi  river,  and  neither  state  has  jurisdic- 
tion beyond  such  line.^" 

(d)  The  Great  Lakes.— It  has  been  held 
by  the  supreme  court  of  the  United  States 
that  the  great  lakes  in  this  country  are  within 
the  general  designation  of  "high  seas"  in  the 
federal  constitution  and  acts  of  congress,  and 
it  was  therefore  held  that  the  federal  courts 
had  jurisdiction  of  an  offense  committed  on 
an  American  vessel  in  the  Detroit  river  be- 
yond the  boundary  line  between  the  United 
States  and  Canada.^*     By  an  act  of  congress 

t*  State  V.  a«orge.  fiO  Minn.  503. 
>■.  PhnUps  V.  People.  S5  III.  429. 
'•U.    S.   V.   Rodgers.    150   U.    S.   249.      And    see 
O.  S.  r.  Peterson.  64  Fed.   145. 


of  1890,  the  criminal  jurisdiction  of  the  fed- 
eral courts  was  expressly  extended  over  the 
Great  Lakes  and  connecting  waters. ^^  The 
limits  of  the  states  on  the  Great  Lakes  extend 
to  the  center  of  the  lakes. '* 
490.  VmkIb  of  a  Nation  as  a  Part  of  Ita  Terri- 
tory. 
(a)  In  General. — With  respect  to  offenses 
committed  on  vessels,  it  is  settled  beyond  any 
question  that  the  admiralty  jurisdiction  of  a 
nation  extends  over  vessels  sailiug  iinder  its 
flag,  while  they  are  on  the  high  seas,  for  the 
vessels  of  a  nation  are,  as  "floating  islands" 
would  be,  a  part  of  its  territory.^*  "By  the 
received  law  of  every  nation,  a  ship  on  the 

iiAct  Sept.  4.  1890  (26  Stat,  p.  424.  c.  874); 
U.  S.  V.  PeterBon,  64  Fed.  145. 

18  0.  S.  V.  Peterson,  64  Fed.  145,  147;  People 
V.  Tyler.  7  Mich.  161.  74  Am.  Dec.  703;  Tyler  v. 
People,  8  Mich.  320. 

i»l  Kent,  Comm.  26;  Reg.  v.  Aadereon,  L.  R.  1 
V.  C.  IGl,  11  Cox,  C.  C.  198.  Beale'B  Cas.  895: 
Reg.  V.  Lopez,  Dears.  &  B.  C.  C.  525.  7  Cox.  C.  C. 
431;  Reg.  V.  Lesley,  Bell,  C.  C.  220.  S  Cox.  C.  C. 
269,  Beale'E  Cae.  311;  Reg.  v.  Carr,  10  Q.  B.  Div. 
7(!,  15  Cox,  C.  C.  129,  52  L.  J.  Mag.  Cas.  12. 
47  Law  Times  (N,  S,)  451;  Reg.  v.  ArmstroDB. 
13  Cox.  C.  C.  184:  People  v.  Tyler,  7  Mich.  ISl. 
74  Am.  Det^.  703;    Tyler  v.  People,  8  Mich.  320. 
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high  seas  carries  its  nationality  and  the  law 
of  its  own  nation  with  it,  and  in  this  respect 
has  been  likened  to  a  floating  portion  of  the 
national  territory.  All  on  board,  therefore, 
whether  subjects  or  foreigners,  are  bound  to 
obey  the  law  of  the  country  to  which  the  ship 
belongs,  as  though  they  were  actually  on  its 
territory  on  land,  and  are  liable  to  the  penal- 
ties of  that  law  for  any  offense  committed 
against  it."  **  The  same  is  true  of  the  ves 
sela  of  a  nation  when  they  are  in  the  ports  or 
navigable  waters  of  another  nation.'^ 

(J)  Concurrent  Jurisdiction  of  Other  Na- 
tions.— The  fact  that  a  nation  has  jurisdic- 
tion over  its  vessels  while  they  are  in  the 
ports  or  navigable  waters  of  another  nation 
does  not,  in  the  absence  of  treaty  provisions, 
exclude  the  jurisdiction  of  the  other  nation. 
The  latter  has  concurrent  jurisdiction.  "It 
is  part  of  the  law  of  civilized  nations  that, 

»"  Per  Cockburn,  C.  J.,  tn  Reg.  v.  Keyo.  L.  H.  2 
Exch.  DIv.  63,  13  Cox.  C.  C.  403. 

II  Reg.  V.  Anderson,  L.  R.  I  C.  C.  161,  11  Cox. 
C.  C.  19S.  Beale's  Cas.  S95;  Rex  v.  Allen,  T  Car. 
ft  P.  fi64,  1  Mood.  C.  C.  494:  U.  S.  V.  Oordon.  6 
Blatcbf.  IS.  Fed.  Gas.  No.  15,231.  And  see  U.  S. 
T.  McGlue,  1  Curt.  1,  Fed.  Cas.  No.  16,679;  -tJ.  S 
y.  ArmBtrong,  2  Curt.  446.  Fed.  Cas.  No.  14,467. 
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when  a  merchant  Teasel  of  one  country  enters 
the  ports  of  another  for  the  purposes  of  trade, 
it  subjects  itself  to  the  law  of  the  place  to 
which  it  goes,  unless,  by  treaty  or  otherwise, 
the  two  countries  have  come  to  some  different 
understanding  or  agreement,""  for,  as  was 
said  hy  Chief  Justice  ilarshall,  "it  would  be 
obviousiy  inconvenient  and  dangerous  to  so- 
ciety, and  would  subject  the  laws  to  contin- 
ual infraction,  and  the  government  to  degra- 
dation, if  such  merchants  did  not  owe  tem- 
porary and  local  allegiance,  and  were  not 
amenable  to  the  jurisdiction  of  the  coim- 
trv."  ^^  Thus,  if  a  seaman  on  a  British  'es- 
sel  should  kill  another  seaman  while  the  ves- 
sel is  in  a  port  of  the  United  States,  or  vice 
rersa.  either  nation  would  have  jurisdiction 
to  punish  him  for  nuirder.  without  regard  to 
his  nationality." 

iswildenhuB'  Case  (Mall  v.  Keeper  of  JatI). 
120  U.  a.  1,  Beale'B  Caa.  925;  Reg.  v.  Keyn.  L.  R. 
2  Eich.  Dlv.  63,  13  Con,  C.  0.  403,  Beale's  Caa. 
S97:  Reg.  V.  Cunningham,  Bell,  C.  C.  72,  S  Cos, 
C.   C.  104. 

''The  Exchange,  7  Cranch  (U,  S.)  116. 

3*  Reg.  V.  Keyn,  eupra;  Wfldenhua'  Case 
(Mali  V.  Keeper  ot  Jail),  supra;  and  other  cases 
cited  above. 
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491.  Jurisdiction   ovar   Foralsners. 

(a)  In  General. — Aa  a  general  rule,  for- 
eigners residing  or  being  in  a  country  are 
subject  to  its  laws,  and  are  just  as  much  lia- 
ble to  indictment  for  offenses  committed 
against  its  laws  as  citizens  are."  This  prin- 
ciple applies  to  foreigners  committing  crimes 
upon  vessels  sailing  under  the  flag  of  a  coun- 
try, whether  the  vessel  ia  on  the  high  seas,  or 
in  the  ports  or  uavigable  waters  of  another 
country,  for  the  vessels  of  a  country,  as  we 
have  seen,  are  a  part  of  its  territory.'* 

(6)  Ambassadors  and  Consuls.  —  This 
rule  does  not  apply  to  foreign  ambassadors 
or  ministers  and  their  retinue.  By  the  law 
of  nations,  they  cannot  be  arrested  or  punish- 

»Reg.  T.  McCafferty,  Ir.  R.  I  C,  L.  363,  10  Coi. 
C.  C.  603;  U.  S.  v.  Wlltherger.  5  Wheat.  (U.  S.) 
87;  In  re  Wolf,  27  Fert.  606;  People  v.  McLeod 
(N.  T.)  25  Wend.  483.  1  Hill.  377.  37  Am,  Dec. 
328;  Com.  V.  Blodgett,  12  Mete.  (Mass.)  56; 
State  V.  Chapln,  17  Ark.  561.  65  Am.  Dec.  452. 
And  Bee  State  v.  Knight.  Tayl.  (N.  C.)  6E.  2 
Hayw.  109.  Beale'e  Cas.  406. 

MReg.  V.  Anderson,  L.  R.  1  C.  C.  161,  11  Cox. 
C.  C.  198,  Beale's  Cas,  895;  Reg.  v.  Lopez,  Dears. 
&  B.  C.  C.  526,  7  Cos.  C.  C.  431;  Reg.  v,  Carr. 
10  Q.  B.  DlT.  76,  15  Cox,  C,  C.  129.  52  L.  J.  Mag. 
Cae.  12.  47  Law  Tlmps   (N.   S.l   4r)1  ;     ante.   S  490. 
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ed  for  offenses  committed  in  the  country  to 
which  thev  arc  deputed.^'  This  is  not  true, 
however,  i»f  foreign  coiiaiils,** 

(c)  Belligerents. — It  is  settled  that,  in 
time  of  war.  a  helligerent  wlio  commits  in  a 
country  or  state  acts  whi<^h  wi>uld,  under  or- 
dinary firciinistauees,  be  [niniahnble  as  a 
crime  against  its  laws,  is  not  punishable 
therefor  in  the  civil  courts,  but  must  be  treat- 
ed as  a  ]iri9oner  o£  war  only.^*  This  princi- 
ple was  apjilied  durinjj  the  late  Civil  War  in 
this  country,^*'  Tt  seems  that,  ei'en  in  time 
of  peace,  a  subject  of  one  of  two  foreign  sov- 
ereipiis  wlio  ari'  at  war  is  not  punishable  in 
our  courts  for  illegal  acts  in  our  territory,  if 
he  is  ail  otiicer  or  functionary  of  the  foreign 
sovereiftii,  or  if  the  foreign  sovereign  adopts 
his  act,  but  wo  must  seek  redress  from  the 
foreign  sovereign.'^ 

(tl)  Offenses  hy  Foreigners  Abroad. — 
Unless    jurisdiction    is   conferred    by    some 

='1  Kent.  Comm.  39;  Respublica  v.  DeLong- 
champs.  1  Dall.  (Pa,)  111;  XJ.  S.  v,  Lafootaln?. 
4  Cranch.  C.  C.  173,  Fed.  Cas,  No.  15,550:  State 
V.  DeLaKoret,  2  Nott  &  McC.    (S.  C.)   217. 

restate  v.  DeLaForet,  3  Nott  &  MpC.  (3.  C.) 
217. 

^o\  Whart.  Crim.  I.,aw,  i  283. 

.i"T(l..  cilinE  The  Emulous.  1  Gall.  5S3.  Fed.  Cas. 
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statute,  the  courts  of  a  state  or  country  have 
no  jurisdiction  to  punish  a  citizen  or  subject 
of  another  state  or  country  for  an  offense 
committed  beyond  its  territorial  limits,  un- 
less the  act  takes  effect  and  constitutes  an 
offense  within  such  limits. ^^  Nor,  accord- 
ing to  the  better  opinion,  can  the  legislature 
of  a  state  punish  acts  committed  by  foreign- 
ers abroad,  wliere  the  act  does  not  take  effect 
and  constitute  an  injury  and  offense  within 
its  territorial  limits.  This  was  decided  in 
an  ear'y  North  Carolina  case,  in  which 
it  was  held  that  the  legislature  could 
not  punish  the  counterfeiting  of  its  bills  of 
credit  by  citizens  of  Virginia  in  Virginia, 
"This  state,"  said  the  court,  "cannot  declare 

No.  4.479;  Com.  v.  Blodgett,  12  Mete.  (Mass.) 
56;  People  v.  McLeort  (N.  Y.)  25  Wend,  483. 
1  HtU,  377,  37  Am.  Dec.  328. 

s'  See  Coleman  v.  State  of  Tennessee,  97  U.  8. 
509:  Com.  V.  Holland.  1  Dut.  (Ky.)  182;  Ham- 
mond V.  State,  3  Cold.  (Tenn.)  129. 

"Reg.  V.  Keyn.  L.  R.  2  Ench,  Div.  63,  13  Cox, 
C.  C.  403,  Beale'a  Cas.  897;  U.  S.  v.  Palmer,  3 
Wheat.  (U.  S.)  610:  People  v.  Merrill.  2  Park. 
Cr.  R.  (N,  Y.)  590;  State  v.  Carter.  27  N.  J. 
Law,  499,  Beale's  Cas.  407:  People  v.  Tyler.  7 
Mich.  161,  li  Am-  Dec.  703:  Tyler  v.  People.  8 
Mlcb.  320. 
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that  an  act  done  in  Virginia  by  a  citizen  of 
Virginia  shall  be  criminal  and  punishable  in 
this  state.  Our  penal  laws  can  only  extend 
to  the  limits  of  this  state,  except  as  to  our 
own  citizens."^^  The  principle  has  also 
been  recognized  in  other  states.^**  In  Texas 
there  is  a  decision  apparently  to  the  contrary. 
A  statute  of  that  state  punishing  any  person 
who,  out  of  the  state,  should  commit  an  of- 
fense punished  by  the  laws  of  the  state,  and 
not  requiring  personal  presence,  was  held 
valid,  and  it  was  held  that  it  applied  to  and 
rendered  punishable  forgery  in  another  state 
of  instruments  affecting  the  title  to  lands  in 
Texas.^*^  Congress  has  enacted  a  statute  pun- 
ishing perjury  or  subornation  of  perjury 
before  TTnited  States  secretaries  of  legation 
and  consular  officers  without  ex])ress  restric- 
tion to  citizens  of  the  TTnited  States.^®      It 


83  state  V.   Knight,   Tayl.    (N.   C.)    «5.   2   Hayw. 
(N.  C.)  109.  Boalo's  Cas.  406. 

34  People  V.  Merrill.  2  Park.  Cr.  R.  (N.  Y.) 
590;  State  v.  Carter,  27  N.  J.  Law.  499.  Beale's 
Cas.  407.  And  see  Rep:,  v.  Lewis,  Dears.  &  B. 
C.  C.  182.  7  Cox.  C.  C.  277;  State  v.  Kelly.  75 
Me.  331.  49  Am.  Rep.  620. 

35  Hanks   v.    State.    13    Tex.   App.    289. 
3"  See  Rev.  St.  U.  S.  §  4083  et  seq. 
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seems  never  to  have  been  decided  whether 
this  statute  applies  to  foreigners,  or,  if  so, 
whether  it  ia  valid ;  but  when  the  question 
does  arise  it  will  very  probably  be  held  that 
it  was  not  intended  to  apply  to  foreigners.'' 
Homicide. — In  England  there  is  a  statute 
punishing  for  homicide  and  giving  the  Kug- 
lish  courts  jurisdiction,  where  a  person  is  fe- 
loniously stricken,  [loisoned,  or  otherwiBe 
hurt  on  the  high  seas,  or  in  any  other  place 
outside  of  England,  and  dies,  by  reason  of 
the  injury,  in  England.  There  are  similar 
statutes  in  the  United  States.  These  stat- 
utes are  undoubtedly  valid  iie  applied  to  hom- 
icide committed  by  subjects  or  citizens  of 
England  or  of  the  state,  as  the  case  may  be." 
In  England  it  hna  been  held  that  the  statute 
only  applies  where  the  homicide  is  commit- 
ted by  a  British  subject.^"  In  this  country 
it  has  been  held  in  New  Jersey  tliat  a  statute 

3^  See  Reg.  v.  T-ewia,  Dears.  &  B.  C.  C.  182. 
7  Cojc.  C.  C.  277;  Stale  v.  Knight,  Tayl.  <N.  C.) 
e;5.  2  Hayw.  IN,  C.l   IO!l.' Beale's  Cas.  406. 

n"  RcK-  V.  ConoUy,  eiteil  in  Dears.  &  B.  C.  C, 
IS3;  Reg.  v.  Aizopardl.  1  Car.  &  K.  21)3,  2  Mood.  C. 
C.  289. 

"•Rpg.  V    l^wia.  Dears.  &  B.  C.  C.  182.  7  Cox. 
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is  not  within  the  power  of  the  legislature,  as 
applied  to  homicide  committed  by  foreign- 
ers or  citizens  of  other  states."*^  But  in  Mas- 
sachusetts such  a  statute  was  held  constitu- 
tional, and  applicable  to  a  homicide  by  a  for- 
eigner and  a  citizen  of  another  state,  who  in- 
flicted the  injury  upon  the  deceased  in  a  Brit- 
ish ship  on  the  high  seas.'*^ 

Effect  of  Sfahdes. — In  England,  if  par- 
liament enacts  laws  punishing  acts  by  for- 
eigners abroad,  the  courts  must  give  them  ef- 
fect, whether  parliament  ought  to  have  en- 
acted them  or  not,  and  leave  it  for  tlie  govern- 
ment to  settle  the  cpiestion  of  international 
law  Avith  other  nations."*^  In  this  country, 
state  statutes  undertaking  to  punish  for 
crimes  committed  in  other  states  by  citizens 
of  such  other  states  have  been  held  void.*' 


*o  state  V.  Carter,  27  N.  J.  Law,  499,  Beale's 
Cas.'  407.  And  see  State  v.  KeUy,  76  Me.  331, 
49  Am.  Rep.  620.  But  see  Hunter  v.  State,  40 
N.  J.   Law,   495. 

41  Com.  V.  Macloon,  101  Mass.  1,  100  Am.  Dec. 
89,   Beale's  Cas.   409.     And   see  People  v.   Tyler, 

7  Mich.   161,  74  Am.   Dec.  703;.  Tyler  v.   People, 

8  Mich.   320. 

42  Per  Cockburn,  C.  J.,  in  Reg.  v.  Kejm,  L.  R. 
2  Exch.  Div.  63,  13  Cox,  C.  C.  403,  Beale's  Cas.  897. 

43  State  V.  Knight,  Taylor  (N.  C.)   65,  2  Hayw. 
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Ads  Wilhuut,  Taking  Effect  Withiti,  a 
lountry  or  Slate. — A  country  or  state  may 
•unish  acts  of  citizens  of  other  states  and  for- 
igncrs  committed  in  fact  outside  of  its  ter- 
itorial  limits,  if  tbcy  take  effect  and  consti- 
tute  an  injury  to  its  own  citizens  i>r  subjects 
I'ithin  its  limits.**  Thus,  a  state  may  pun- 
sh  a  person  for  advising  and  procuring  a 
v-onian,  within  its  limits,  to  take  a  drug  with 
nteiit  to  cause  an  abortion,  thoiijrh  the  drug 
nay  be  procured  in  another  st^ite,  and  sent 
0  the  woman  by  mail.*'*  In  like  manner,  a 
tate  may  punish  for  acts  done  in  another 
■tate,  which  take  effect  and  constitiite  a  nui- 
■ance  within  its  iiniits.*"  And  it  may  pun- 
sh  a  man,  if  it  can  obtain  jurisdiction  of  his 
Kjfson,  for  murder  committed  by  shooting 
icross  the  line  from  another  state,*^  or  for 
tommitting  a  crime  within  its  limits  by 
neans    of    an    innocent    agent.*"     In    these 

IN.  C.)  109,  Beale^a  Cas.  40G;  State  v.  Carter,  27 
S.  J.  Law,  499,  Beale's  Cas.  407.    ■ 

*t  See  Holmes  v.  Jennison,   H  Pet.   (U.   S.)   540. 

<=  State  V.  Morrow,  40  S.  C.  221. 

*«  Post,  §  510. 

tiSee  State  v.  Hall,  114  N.  C.  n09,  41  Am.  St. 
lep.  822. 

•'Post,  i  497. 


cases,  however,  the  offense  ia,  in  contempla- 
tion of  the  law,  committed  within  the  state.** 
In  an  Indiana  case  it  was  said;  "While  it 
is  clear  that  the  criminal  law  of  a  state  can 
have  no  extraterritorial  operation,  it  is  equal- 
ly clear  that  each  state  may  protect  lier  own 
citizens  in  the  enjojTnent  of  life,  liberty,  and 
property,  by  determining  what  acts  within 
her  own  limits  shall  be  deemed  criminal,  and 
by  pnnisbing  the  commission  of  those  acts. 
And  the  right  of  punishment  extends  not 
only  to  persons  who  commit  infractions  of 
the  criminal  law  actually  within  the  state, 
hut  also  to  all  persons  who  commit  such  in- 
fractions as  are ,  in  coittemplation  of  law, 
within  the  state.'""' 

492.  Jurisdiction  over  Subject!  or  Citizen*  Abroad. 
In  the  absence  of  lejiislation  on  the  subject, 
the  courts  of  a  state  or  nation  have  no  jtiris- 
diction  to  punish  ofFcniies  committed  by  its 
subjects  or  citizens  in  another  state  or  coun- 
try.'^'     Thus,  where  a  citizen  of  North  Caro- 

'"PoKt.  5  4iH.  pt  seq. 

■■'"Johns  V.  State,  19  Ind,  421.  81  Am.  Dec.  408. 
And  see  People  v.  Adams,  3  Denio  (N,  T,l  190. 
4E  Am,   Dpc.  468.   1   N,  T.  173. 

■I  U.  S.  V.  Davis,  2  Sumn.  4SS,  Fed.  Cm-  Nq. 
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liaa,  while  standing  on  the  North  Carolina 
side  of  the  line  between  that  state  and  Ten- 
nessee, shot  across  the  line  and  killed  a  man 
in  Tennessee,  it  was  held  tltat  the  mnrder  was 
committed  in  Tennessee,  and  the  North  Caro- 
lina courts  had  no  jurisdiction.**  So,  where  a 
citizen  of  the  United  States,  on  board  a  Uni- 
ted States  merchant  vessel  in  a  foreign  pQit, 
shot  at  and  killed  a  person  on  board  a  foreign 
vessel,  it  was  held  that  the  homicide  was  com- 
mitted on  board  the  foreign  vessel,  and  the 
federal  courts  of  this  country  had  no  jurisdic- 
tion to  punish  therefor."* 

It  is  well  settled,  however,  that  a  nation 
has  the  jiower  to  prohibit  and  punish  acta  by 
ite  own  subjects  or  citizens  while  they  are  in 
a  foreign  state  or  country,  if  the  legislatTurc 
sees  fit  to  do  so,'*     For  the  United  States  tu 

14,932,  Beale's  Cas.  398;  State  v.  Hall,  114  N.  C. 
909,  41  Am.  St.  Rep.  822;  People  v.  Merrill,  2 
Park.  Or.  R.  (N.  Y.)  590;  In  re  Stupp,  II  BlatcM. 
124,  Fed.  Caa.  No.  13.562:  Musgrave  v.  Medez, 
19  Vea.  652;  People  v.  Tyler,  7  Mich.  161,  74 
Am.  Der.  703;   Tyler  v.  People,  S  Mich.  320. 

1'  State  V.  Hall,  supra. 

MU.  S.  V.  Davis.  2  Sumn.  482.  Fed.  Caa.  No. 
14,932.  Beale's  Cas.  39S. 

<«  1  Whart.  Crlm  Law,  ]f  273.  286,  note:  Com. 


do  90,  it  has  been  held,  does  not  violate  the 
provision  of  the  federal  constitution  entitling 
a  person  accused  of  a  crime  to  a  trial  in  the 
state  and  district  in  which  it  was  comnutted, 
for  this  provision  only  applies  to  ofFenaes 
committed  within  the  United  States." 

Acts  of  Conjfrcss.™ The  power  to  pmuBh 
acts  committed  in  foreign  countries  has  been 
recognized  b;  congress.  Statutes  have  been 
enacted  giving  ministers  and  consuls  of  the 
United  States,  in  pursuance  of  treaties  with 
China,  Japan,  and  certain  other  countries, 
jurisdiction  to  arraign  and  try,  in  the  man- 
ner therein  provided,  all  citizens  of  the  Uni- 
ted States  charged  with  offenses  against  law, 
committed  in  such  countries,*'  and  giving 
like  jurisdiction  to  consuls  and  commercial 
agents  of  the  United  States  at  islands  or  in 

V.  Gaines.  2  Va.  Cas.  172;  U.  S.  v,  Dawaon.  16 
How.   (U.   S.)   467;   State   v.   Main,   IG   Wla.   39S. 

In  England,  a  statute  punishes  the  murder  ol 
one  British  subject  by  another,  though  committed 
in  a  foreign  country.  9  Geo.  IV.  c.  31.  S  7;  Rex 
V.  Sawyer,  Rubs.  &  R.  294;  Reg.  v.  Azzopardl, 
2  Mood.  C.  C.  !89.  1   Car.  &  K.  203. 

"U.  S.  V.  Dawson,  15  How.  (U.  S.)  467. 

°s  Rev.  St.  5  40S4.  See  In  re  Stupp,  11  Blatcbl. 
124.  Fed.  Cas.  No.  13,562. 
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countries  not  inhabited  by  any  civilized  peo- 
ple, or  recognized  by  any  treaty  with  tiie  Uni- 
ted States.*'  Another  act  punishes  any  citi- 
zen of  the  United  States,  though  residing  or 
abiding  in  a  foreign  country,  who  shall, 
without  the  permiaaion  or  authority  of 
the  United  States,  "directly  or  indi- 
rectly commence  or  carry  on  any  ver- 
bal or  written  correspondence  or  in- 
tercourse with  any  foreign  government,  or 
any  officer  or  agent  thereof,  with  an  intent  to 
influence  the  measures  or  conduct  of  any  for- 
eign government,  or  any  officer  or  agent 
thereof,  in  relation  to  any  disputes  or  contro- 
versies with  the  United  States.""*  Another 
statute  punishes  correspondence  with  rebels, 
though  the  offense  may  bo  committed  in  a 
foreign  country.** Another  statute  punishes 
perjury  or  subornation  of  perjury  abroad 
before  secretaries  of  legation  and  consular  of- 
ficers, and  forgery  of  consular  papers.*" 

ii  Rev.  St.  i  4088. 

SB  Id.  i  5336. 

••Act  Cone,  Feb.  26,  18G3. 

«>Eev.  St.  S  408S  et  nfq. 


II.  LOCALITY   OF   OPFENSB*. 


The  chief  difficulty  in  determining  wheth- 
er a  country  or  state  has  jurisdiction  to  tate 
cognizance  of  and  punish  an  olTense  is  in  de- 
termining  the  locality  of  offenses.  An  of- 
fense is  committed,  of  course,  where  the  act 
constituting  the  offense  is  committed,  and  or- 
dinarily, therefore,  the  locality  of  offenses  is 
clear.  In  some  cases,  however,  it  is  other- 
wise. Thus,  if  a  man  stands  in  one  state, 
and  kills  another  by  siiooting  across  the  line 
into  another  state,  or  if  he  wounds  a  person 
in  one  stat^,  and  the  victim  dies  in  another, 
or  if  a  man  steals  goods  in  one  state,  and  car- 
ries them  into  another,  or  if  fie  does  an  act  in 
one  state,  whiclt  takes  effect  and  constitutes 
a  crime  in  another, — in  these  and  many  other 
cases,  difficulty  has  been  experienced  in  deter- 
mining the  locality  of  the  offense. 

494.  Act  Committed  in  One  Jurisdiction  and  Tak- 
ing Effect  in  Another. 

To  render  one  guilty  of  an  offense  in  a 
particular  jurisdiction,  it  is  not  always  nec- 
essary that  he  shall  be  personally  within  such 
jurisdiction  at  any  time.     A  person  who>  iB 
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oue  jurisdiction,  does  an  act  which  takes  ef- 
fect and  constitutes  a  crime  in  another,  may 
be  punished  in  the  latter  jurisdiction,**  if  he 
can  be  apprehended  therein.®'  And  a  per- 
il Rex  y.  Brlsac,  4  East,  164;  Reg.  v.  Jones, 
1  Den.  C.  C.  551,  4  Cos,  C.  C.  198;  Com.  v.  Bland- 
Ing.  3  Pick.  (Maes.)  304,  15  Am.  Dec.  214;  Simp- 
son V.  State,  9S  Ga.  41.  44  Am.  St.  Rep.  76; 
Johns  V.  State,  19  Ind.  421;  XT.  S.  v.  Davis,  2 
Sumn.  482,  Fed.  Cas.  No,  14,932,  Beale'a  Gas.  398; 
Ex  parte  Hedley,  31  Cal.  109;  State  v.  Morrow, 
40  S.  C.  221;  Bobbins  v.  State.  S  Ohio  St.  131; 
Stato  V.  Hall,  114  N.  C.  909,  41  Am.  St.  Rep.  823. 
<i  Of  course  he  cannot  be  punished  If  he  can- 
not be  apprehended,  and  If  he  does  not  come 
within  the  state  In  which  his  act  takes  effect, 
there  Is  no  way  In  which  he  can  be  appre- 
hended without  the  consent  of  the  country  or 
state  In  which  he  is.  The  act  of  congress  relat- 
ing to  interstate  rendition  of  fugitives  from  jus- 
tice does  not  apply,  for  It  only  applies  to  per- 
sons who  See  from  justice,  and  a  person  who 
has  never  been  In  a  state  cannot  be  a  fugitive 
from  Its  justice.  A  short  time  ago,  a  man  stood 
in  North  Carolina,  and,  by  shooting  across  the 
line,  hilled  a  man  In  Tenncsace.  He  was  tried 
tor  murder  in  North  Carolina,  and  acquitted  on 
the  ground  that  the  homicide  was  committed  In 
Tennessee,  where  the  shot  took  effect.  The 
authorities  of  Tennessee  afterwards  applied  (or 
his  surrender  by  the  governor,  but  the  demand 
was  refused,  on  the  ground  that  he  was  not  a 
fugitive    from    the   justice   of   Tennessee,    as    ho 


9on  who  commits  a  crime  in  one  jurisdictioii, 
for  which  he  may  be  there  punished,  is  liable 
for  its  continuous  operation  in  another  juria- 
(iiction,  if  he  can  be  apprehended  in  the  lat- 
ter.*^ We  shall  see  the  application  of  thia 
principle  iu  considering  the  locality  of  par- 
ticular offenses.  We  shall  ace,  for  example, 
that  it  applies  wliere  a  man  in  one  stat«  shoots 
across  the  line,  and  kills  or  wounds  a  man  in 
another  state."'  or  assaults  him,"  where  a 
inau  in  one  state  sends  a  letter  concaining 
false  pretenses  by  mail  to  another  stale,  and 
.  ihere  obtains  money  or  property  by  nicans  of 
such  pretenses,*^  where  a  man  erects  a  nui- 
sance in  one  state,  and  it  also  takes  effect  and 
constitutes  a  nuisance  in  another  state,"  or 
publishes  a  libel  in  one  state  in  a  ne^ropaper 

had  not  been  in  that  state.  State  v.  Hall.  114 
N.  C.  909,  41  Am.  St.  Rep,  822;  State  v.  Hall,  IIB 
N.  C.  Sll,  44  Am.  St.  Rep.  501. 

"2  Hawk.  P.  C.  c.  25.  S  37;  Com.  v.  Blandlng. 
3  Pick.  (Mass.)  304,  15  Am.  Dec.  314. 

"State  V.  Hall,  114  N.  C.  909,  41  Am.  St  Rep.  . 
822;  post,  S  505  c. 

''-  Simpson  V.  State.  92  Oa.  41.  44  Am.  St.  Rep. 
75;   post,  g  507. 

0"  Reg.  V.  Jones.  1  Den.  C.  C.  661,  4  Cos,  C.  C. 
198;  post,  5  501. 

'•2  Hawk    P.  C.  c.  25,  S  37;    pOBt,  i   BIO. 
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which  circulates  in  another  state,**  where  a 
man  comniita  a  crime  in  another  state  by 
means  of  an  innocent  agent,**  and  in  many 
other  cases. 
49S.  Accesiarloa. 

(a)  Different  Counties. — Wlien  a  felony 
was  committed  in  one  county  of  England, 
and  a  person  was  accossarv  before  or  after  the 
fact  in  another  comity,  it  was  iiiicertaiii,  at 
common  law,  whether  he  could  be  punished 
in  either  county.  Sir  Matthew  Hale  said: 
"If  a  man  were  accessary  before  or  after  in 
another  county  than  where  the  principal  fel- 
ony was  committed,  at  common  law  it  was 
dispimiBhable."^*  Other  writers  were  of 
opinion  that  the  Rccesanry  might  he  punished 
where  the  felony  was  committed.^^  The 
question  was  finally  s=ct  at  rest  by  the  Btatate 

«*Com.  V.  Blandfng.  3  Pick.  (Mass,)  304,  IB 
All.   Dec.  214:   post,   i  50fi. 

""  Com.  V.  White.  123  Mass.  430.  2B  Am.  Rep. 
116:  People  v.  Adams.  S  Denio  (N.  Y.)  190,  1 
N.  Y.  173:  poBt.  !  497. 

"1  Hale,  P  C.  623;  2  Hale,  P.  C.  163.  The 
reason  was  that  It  wae  thought  that  a  grand  jurr 
of  one  county  could  not  take  (■ognizance  of  the 
acts  in  the  other,     2  Hale.  P.  C.  16;t, 

-1 1  East.  P.  c.  sen. 


of  2  &  3  Edw.  VI.  c.  24,  §  4,  making  accea- 
aariea  liable  to  indictment  in  the  county  in 
which  they  should  become  accessary,''  This 
statute  is  old  enough  to  liave  become  a  part 
of  our  common  law,  but  in  many  states  sim- 
ilar etatutee  liave  been  enacted.  0nder  t^eee 
statutes,  the  prosecution  must  be  in  the  coui 
ty  in  which  the  accused  became  accessary." 
(&)  Different  States. — In  Connecticut  it 
has  been  held  that  a  person  who,  while  in  an- 
other state,  becomes  accessary  to  a  felony 
committed  in  Connecticut,  may  be  punished 
as  accessary  in  Connecticut,  if  he  can  be  ap- 
prehended,^* but  the  decision  is  not  support- 
ed by  any  authority  whatever,  and  cannot  he 
sustained.  A  person  who,  in  one  state,  l>t^ 
comes  accessary,  either  before  or  after  the 
fact,  to  a  felony  committed  by  the  principal 
in  another  state,  is  guilty  of  a  crime  in  the 
state  in  which  he  becomes  accessary,  and  may 
be  punished  there,  but  he  is  not  guilty  as  an 

"  See  1  Hale,  P.  C.  623. 

13  See  Baron  v.  People.  1  Park.  Cr.  R.  <N.  T.) 
246;  TuUy  v.  Com.,  13  Bush  (Ky.)  142,  151; 
Com.  V.  Pettee.  114  Mass.  307. 

'•  State  V.  Qradf,  34  Conn.  118.  See.  al». 
State  V.  Ayere,  S  Bazt.   (Tenn.)  96. 
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accessary,  aud  cannot  be  punished  aa  auch, 
unlesfl  by  express  statutory  provision,  in 
the  state  in  which  the  felony  is  eom- 
mitted.'"  As  the  prineipjil  is  a  guilty 
agent,  the  doctrine  in  relation  to  crimes 
conunitted  by  means  of  an  innocent  a^'nt 
does  not  apply.''*  In  some  states,  jnris- 
dictioii  to  punish  in  siitii  cases  is  expressly 
conferred  by  statute,  and  such  stntnteB  are 
undoubtedly  valid.  Where  a  statute  provid- 
ed- that  "every  person,  being  without  the 
state,  eonumitting  or  consummating  an  of- 
fense by  an  agent,  or  means  within  the  state," 
should  be  liable  to  punishment  by  the  laws 
thereof  in  the  same  manner  as  if  he  were 
present,  and  had  commenced  nnd  consum- 
mated the  offense  within  the  state,  it  was  held 
that  it  applied  only  where  a  person  out  of  the 
state  should  commit  a  crime  which,  in  legal 
contemplation,  could  be  deemed  as  having 
been  committed  within  the  state  under  cir- 


Tijobne  V.  State,  19  Iml.  421,  81  Am.  Dec.  40%; 
State  v.  Wyckoff.  31  N.  J.  Law,  65,  Beale'a  Cas. 
399;  State  v.  Moore,  26  N.  H.  44S;  Ex  parte 
Smith.  3  McLean,  IZl.  Fed.  Cas.  No.  12.968: 
State  V,  Chapln,  17  Arh.  561.  S5  Am,  Dee.  462. 

"Port,  t  497. 
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cumstaiLces  which  wotild  make  him  a  princi- 
pal in  the  crime,  and  that  it  did  not  reDder 
punisliabie  in  the  state  one  who,  in  another 
state,  became  accessary  to  a  felony  committed 
within  the  state,'' 
496.  Parties  Concerned  in   Miattemeanora. 

In  misdemeanors,  all  who  are  concenictl  an^ 
principals,  whether  present  or  absent,  and 
therefore  one  who,  while  in  one  jurisdiction, 
commits  a  misdemeanor  by  means  of  as 
agent  in  another  jurisdiction,  even  when  the 
agent  is  not  an  innocent  agent,  is  guilty  of 
the  offense  in  the  latter  jurisdiction,  and  may 
be  punished  there  if  he  can  be  apprehended. 
In  contemplation  of  law,  he  is  present  where 
the  offense  is  committed.'*  This  is  true,  for 
example,  whon  a  person  procures  the  publica- 
tion of  a  libel  in  another  jurisdiction,"  or 
induces  another  to  commit  perjury  in  anoth- 
er jurisdiction,'"  or  tn  unlawfully  sell  lot- 

"  Johns  V.  State,  19  Ind.  421,  81  Am.  Dec.  408. 

:»Rex  V.  Brlsac.  4  East,  164:  Cora.  v.  Gillespie. 
7  Serg.  &  R.  {Pa.>  469;  Com.  v.  Blandlne,  3  Pick. 
(Mass.)  304,  15  Am.  Dec.  214.  And  see  State  v. 
Grady.  34   Conn.  118. 

'"Com.  V.  Blanding.  3  Pick,  (Mass.)  304.  15 
Am.    Dec.   314. 

-"See  Com,  v.  Smith,  11  Allen  (Mass.)  243. 
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tery  tickete.*'  On  the  same  principle,  an 
employe  of  a  seller  of  intoxicating  liquors  in 
one  state,  who  there  receives  an  order  for  such 
liquors  from  a  person  in  another  state,  in 
which  the  sale  of  intoxicating  liquors  Ib  a 
misdemeanor,  having  authority  from  hia  em- 
ployer to  receive  or  reject  orders,  and  who 
accepts  the  order,  and  sends  the  liquors  by 
another  employe  to  the  buyer,  may  be  indict- 
ed in  the  state  into  which  the  liquors  are  thus 
sent.®^  Conspiracy  is  a  misdemeanor,  and, 
where  a  conspiracy  is  entered  into  in  one 
state  to  commit  a  felony  or  a  misdemeanor  in 
another,  all  the  conspirators  may  be  indicted 
for  the  conspiracy  in  the  latter  state,  if  an 
overt  act  is  done  by  any  one  of  them  in  that 
state.*' 

4*7.  Acta  Committed  by  Means  of  an  Innocent 
Agent. 
As  we  have  seen,  one  who  commits  a  crime 
by  means  of  an  innocent  agent  is  himself 
guilty  as  the  principal  in  the  first  degree.** 
And,  in  contemplation  of  the  law,  he  is  per- 

•' Com.  V.  GUIeeple,  7  Serg.  &  R.   (Pa.)   469. 
"2  Com.  V.  Eggleaton.  12S  MasB.  408. 
■*R«x  V.  Brisac.  4  East.  164:   post,  f  498. 
"  Ante,  }  16S, 


soually  present  and  commits  the  crime,  by 
means  of  such  agent,  in  the  jurisdiction  in 
which  it  is  actually  committed.**  In  accord- 
ance with  tliis  principle,  a  person  who,  while 
in  one  jurisdiction,  procures  poison  to  be  ad- 
ministered in  another  jurisdiction  by  an  in- 
nocent agent,  and  thereby  causes  a  death,  is 
guiltj  of  nmrder  a's  principal  in  the  jurisdic- 
tion ill  which  the  poison  is  administered." 
The  same  is  true  where  a  person  in  one  juris- 
diction utters  a  forged  instrument,  or  ob- 
tains money  by  falae  pretenses,  by  means  of 
an  innocent  agent  in  another  jurisdiction.'' 
And  in  those  states  in  wliich  it  is  held,  or  pro- 
vided by  statute,  that  the  carrying  into  one 

"s  Reg.  V.  Garrett,  Dears.  C,  C.  232,  6  Cox,  C.  C. 
260;  LIndsey  v.  State,  38  Oblo  St.  507,  Beale'8 
Cas.  404;  Com.  v.  White,  123  Mass.  430,  25  Am. 
Rep.  llfi;  Com.  v.  Hiil,  11  Mass.  136;  Bishop  v. 
State.  30  Ala.  34;  State  v.  Cbap[n,  17  Ark.  561. 
S5  Am,  Dec.  452.  See  Ex  parte  Hedley,  31  Cal. 
109. 

>«Sce  Kobbins  v.  State.  S  Ohio  St.  131;  State 
V,  Morrow,  40  S,  C.  221. 

"'LinrtHey  v.  State,  3S  Ohio  St.  .107,  Beate'a 
Cas.  404;  People  v,  Adams.  3  Denio  (N,  T.)  190. 
I  N.  Y.  173;  Com.  v.  Hill.  11  Mass.  136:  Bishop 
V.  State.  30  Ala.  34.  And  see  Reg.  v.  Garrett, 
Dears.   C.  C.  232;   6  Cox,  C.  C.  280. 
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■tate  of  goods  stolen  in  another  is  larceny  in 
the  latter,  a  person  who  steals  goods  in  one 
state,  and  sends  them  into  another  state  by  an 
innocent  agent,  is  himself  guilty  of  larceny 
in  the  latter  state.^®  One  who  receives  the 
goods  in  such  state  from  the  innocent  agent, 
knowing  that  they  have  been  stolen,  receives 
them,  in  contemplation  of  law,  from  the  orig- 
inal thief,  and  is  guilty  of  receiving  stolen 
goods," 
498.  Conaptracy. 

Since  the  gist  of  the  offense  of  conspiracy 
is  the  conspiring  or  agreement,  and  no  overt 
act  is  necessary,*"  the  offense  is  committed  in 
the  state  or  country  in  which  the  conspiracy 
is  formed,  and  is  indictable  there,  although 
it  may  he  to  commit  a  crime  in  another  coun- 
try or  state."  All  the  conspirators,  if  they 
can  be  apprehended,  nre  also  indictable  for 
the  conspiracy  in  the  other  state,  whether  the 

»9  Com.  y.  White,  123   Mass.  430,  25  Am.  Rep. 

lie. 

MCom.  V.  White.  123  Mass.  4S0,  25  Am.  Rep. 
116. 

»i>Ante,  58  132,  133. 

■1  Thompson  v.  State,  106  Ala.  67;  Bloomer  v. 
SUte.  48  Md.  521.  Anil  see  SUte  v.  Chapin,  17 
Ark.  G61.  66  Am.  Dec.  462. 


eongpiracy  is  to  cOBumt  a  felony  or  a  misde- 
meanor, if  any  one  of  them  does  an  overt  act 
in  the  other  state  in  pursuance  of  the  con- 
spiracy, since  the  agreement  or  conspiring  is 
renewed  or  continued  in  such  state  as  to  all 
the  conspirators,  whether  actually  present  or 
not.**  It  was  said  in  substance  in  a  New 
York  case:  The  law  considers  that,  where- 
ever  the  conspirators  act,  they  there  renew, 
or,  to  speak  more  properly,  continue,  their 
agreement,  and  this  agreement  is  renewed  or 
continued  as  to  all  wherever  any  one  of  them 
does  an  act  in  pursuance  of  their  common  de- 
sign.*^ In  such  a  case,  if  the  conspiracy 
was  to  commit  a  felony,  and  the  overt  act  was 
a  felony,  the  indictment  against  the  parties 
who  were  not  in  the  state  must  be,  not  for  the 
overt  act  or  felony,  but  for  the  conspiracy, 
for,  by  the  weight  of  authority,  as  we  have 
seen,  an  accessary  in  one  state  to  a  felony 
committed  in  another  cannot  be  indicted  as 

■iRei  T.  BrlBBc,  t  Bast,  184;  People  v.  Mather. 
4  Wend.  (N.  T.)  229.  21  Am.  Dec.. 122;  Com.  t. 
Corllea,  3  BrewBt  (Pa.)  575;  U.  S.  v.  Newton, 
62  Fed.  275,  283;  Noyea  v.  SUte,  41  N.  J.  Law, 
418;  Com.  v.  QUIeeple,  7  Serg.  ft  R.  (Pa.)  489. 

"People  V.  Mather.  4  Wend.  (N.  Y.t  289,  21 
Am.  Dec.  122. 
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accessary  in  the  latter.**  If  the  conapirac; 
was  to  commit  a  misdemeanor  only,  and  the 
overt  act  was  a  misdemeanor,  the  indictment 
against  all  the  parties,  whether  present  or  ab- 
sent, may  be  either  for  the  conspiracy  or  for 
the  overt  act,  since  in  misdemeanors  all  are 
principals,*' 
499.  Larceny. 

(o)  In  Oeneral. — To  constitute  the  oSeoae 
of  larceny  in  a  particular  country,  state,  or 
county,  every  essential  element  of  the  offenae 
must  exist  there, — a  taking,  an  asportation, 
and  the  felonious  intent.  If  any  one  is  want- 
ing, the  crime  cannot  be  committed.  Diffi- 
colt  questions  arise  wheti  goods  are  taken  in 
one  country,  state,  or  county,  and  carried  into 
another. 

(6)  Taking  in  One  County  and  Carrying 
into  Another. — In  England,  both  at  common 
law  and  by  express  statutory  provision,  if 
goods  are  taken  in  one  county,,  and  carried 
into  another,  animo  furandi,  it  is  larceny  in 

>*SUte  V.  Wycltoff.  31  N.  J.  Law,  65,  Beale's 
Caa.  399;  Johns  v.  State,  19  Ind.  421,  SI  Am.  Dec. 
408;  ante,  S  496. 

»Com.  T.  QlUesple.  7  Serg.  ft  R.  (Pa.)  469; 
ante,  S  496. 


the  latter  as  well  as  in  the  former,  and  the 
thief  may  be  prosecuted  in  either.**  The 
same  is  true  in  this  country  when  goods  are 
stolen  in  one  county  of  a  state,  and  carried 
into  another  county  of  the  same  state.*^  The 
reason  is  that  the  carrying  in  the  county  into 
which  the  gooils  are  taken  is  a  continuance  of 
the  original  trespass,  so  that  there  is  in  that 
county  a  taking,  an  asportation,  and  a  feloni- 
ous   intent.**     The   fact   that    a   long   time 

00  Anon.,  Year  Book  7  Hen.  FV.  43,  pi.  9,  Beale'B 
Caa.  595;  Anon.,  Year  Book  4  Hen.  VII.  5,  plr  1. 
Beale's  Cas,  596;  3  Inst  113;  1  Hale,  P.  C.  607, 
536;  4  Bl.  Comm.  305;  Hex  v.  Parkin,  1  Mood.  C. 
C.  45;  Rex  v.  Smith,  Ryan  &  M.  295.  It  Is  now  BO 
provided  in  England  by  tbe  statute  of  24  Jk  2G 
Vict,  c.  9e,  5  114. 

'iCom.  V.  Dcwltt.  10  Mass.  154;  Com.  v.  Rand. 
7  Mete.  (Mass.)  4J5,  41  Am.  Dec.  455;  Hasklee  v. 
People.  16  N,  Y.  344;  Johnson  v.  State.  47  HIbb. 
671;  State  v.  Douglas,  17  Me.  193.  35  Am.  Dec. 
248;  Myers  v.  People.  26  111.  173;  Com.  v.  Cous- 
ins. 2  Leigh  (Va.)  708;  Powell  v.  State.  52  Wis. 
217;  State  v.  Price,  55  Kan.  G06;  People  v.  Mel- 
lon. 40  Cal.  64S;  State  v.  Johnson,  2  Ore.  115; 
State  V.  Brown,  8  Nev.  208, 

Statutes  allowing  prosecution  In  either  county 
are  constitutional.     State  v.  Price,  E5  Kan.  606. 

ssAnte.  5  320:  1  Hale.  P.  C.  507:  Watson  v. 
State,  36  Miss.  593:  State  v.  Somervllle,  21  Me. 
14,   19. 
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elapses  between  the  original  theft  and  the 
carrying  of  the  goods  into  the  other  county 
does  not  make  it  any  the  less  larceny  in  the 
latter.'*  The  principle  applies  an  well  to  the 
taking  of  property  which  is  made  the  subject 
of  larceny  by  statute,  as  outstanding  crops, 
fixtures,  and  choses  in  action,  for  example,  as 
it  does  to  property  which  is  the  subject  of  lar- 
ceny at  common  law.***  It  also  applies  when 

••  Rex  V.  Parkin.  1  Mood.  C.  C.  45. 

■xiRex  V.  Parkfn.  1  Hood.  C.  C.  45;  Com.  t. 
Rand,  7  Mete.  (Mass.)  475,  41  An.  Dec.  456. 

In  Reg.  T.  Newland.  2  Cox,  C.  C.  283,  It  was 
held  that  a  mao  who  kills  an  animal  In  one 
county,  and  carries  the  carcass  Into  another 
county,  is  guilty  of  stealing,  taking,  and  drlTing 
away  the  animal  In  the  latter  county;  hut  that 
a  man  who  kills  an  animal  in  one  county,  and 
carries  the  carcass  Into  another,  Is  not  guUty  of 
killing  the  animal  with  intent  to  steal  It  In  the 
latter  county. 

The  fact  that  goods  stolen  by  a  iieraon  In  one 
county,  and  brought  Into  another,  were  so 
brought  hy  accomplices  of  the  original  thief,  and 
not  by  the  original  thief  personally,  does  not 
prerent  his  Indictment  In  the  latter  county  If 
he  la  afterwards  personally  concerned  there  in 
the  custody  or  disposal  of  them.  Com.  t.  Dewltt, 
10  Mass.  164. 

Sending  stolen  goods  by  railway  to  a  confed' 
•rate  in  another  countr  has  been  held  a  lareanr 


goods  are  altered  in  their  character  be- 
fore being  carried  from  one  counter  into  an- 
other, but  in  such  a  case  the  larceny  in  ibs 
latter  county  is  of  the  goods  in  their  new 
state,  and  thej  must  be  so  described  in  the  iu- 
d ictraen t. *"'  The  larceny  is  regarded  as 
committed,  for  the  purposes  of  the  proeecn- 
tion,  in  the  county  in  which  the  prosecution 
is  instituted,  and  the  indictment  most  so  al- 
lege, instead  of  alleging  the  offense  in  the 
county  in  which  the  property  was  originally 
stolen."" 

(c)   Taking  in  One  Country  arid  Carrying 

la  that  county,  oa  the  grouod  that  the  cod- 
structlre  posBeBsion  remalna  In  the  thief.  Reg. 
V.  Rogers.  L.  R.  1  C.  C.  136.  11  Coz,  C.  C.  38. 

iDiZ  RuBB.  Crimes,  32S:  Rex  v.  Bdwards,  Row. 
&  R.  497;  Rex  t.  Halloway,  1  Car.  A  P.  127;  Com. 
V.  Beaman.  8  Gray  (MaBB.)  497;  State  T.  Somer- 
Tllle,  21  Me.  14,  19. 

This  rule  has  been  applied,  for  example,  to 
stealing  live  birds  or  animals  In  one  cOunty  or 
etate.  and  carrying  tbem  into  another  coant;  or 
state  after  Iiilllng  them,  Rex  v.  Eldwards,  supra; 
Com.  T.  Beaman,  supra;  and  to  the  stealing  of 
a  brass  furnace  In  one  county,  and  carrying  It 
into  anofher  county  after  breaking  It  to  pieces. 
Rex  V.  Halloway,  supra. 

»:  Johnson  v.  SUte,  47  Hiss.  671.  And  sas 
post,  note  111. 
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into  Another,  or  Taking  on  the  Sigh  Seat. — 
In  England  it  is  settled  at  common  law  that 
the  doctrine  that  stealing  goods  in  one  conn- 
ty,  and  carrjing  them  into  another,  is  lar- 
ceny in  the  latter,  does  not  apply  when  goods 
are  stolen  in  one  country,  and  carried  into 
another,  or  where  goods  are  stolen  on  the 
high  seaa,  and  carried  into  a  country,  for  in 
such  a  case  the  original  taking  is  not  a  felony 
of  which  the  common  law  can  take  C4^ni- 
zance.*"'  This  distinction  baa  been  recognized 
where  goods  have  been  stolen  in  a  foreign 
country,  and  brought  into  one  of  our  atatea,^"* 
though  there  are  several  decisions  to  the  ecax- 

101  Sutler's  Case,  3  inet.  113.  13  Coke,  53;  R^ 
T.  Prowes,  1  Mood.  C.  C.  349.  Beale's  Cas.  597; 
Reg.  V.  Carr,  16  Cox,  C.  C.  131.  note,  Beale's  Cas. 
774;  Rex  t.  Anderson,  2  East.  P.  C.  772;  Reg. 
T.  Dcbrulel.  11  Cox,  C.  C.  207. 

iM  Thus,  la  the  leading  case  of  Com.  v.  Up- 
rich&rd.  3  Gray  (M&es.)  434.  63  Am.  Dec.  7S2. 
where  goods  bad  been  stolen  In  Nova  Scotia, 
and  bronght  Into  Massacbu setts,  It  was  beld 
tbat  an  Indictment  would  not  He  for  larceny  In 
Haasachusetts.  See,  also,  Com.  y.  Wblte,  123 
Mass.  430,  25  Am.  Rep.  116;  SUnler  t.  State.  24 
Ohio  St  166,  16  Am.  Rep.  604.  Beale's  Cas.  606. 
And  see  the  cases  cited  In  note  107,  Infra,  all  ot 
wUcb  flopport  this  view. 
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trarj.^^^  In  some  states,  statutes  iuiTe  been 
enacted  punishing  any  one  who  shall  bring 
into  the  state  goods  stolen  in  a  foreign  ooun- 
try,  and  such  statutes  have  been  upheld  and 
applied  to  foreigners.^®® 

(d)  Taking  in  One  State  and  Carrying 
into  Another. — ^Whether  the  carrying  into 
one  of  our  states  of  goods  stolen  in 
another  state  or  territory  subject  to  the  same 
national  sovereignty,  and  not  in  a  foreign 
country  or  on  the  high  seas,  is  larceny  at 
common  law  in  the  former,  is  a  question  upon 
which  the  courts  have  differed.  Some  of  the 
courts  have  regarded  it  as  the  same  as  "^en 
goods  stolen  in  a  foreign  country  are  brought 
into  a  state,  on  the  ground  that  each  state  is, 
as  to  its  laws,  an  independent  sovereignty, 
and  have  held,  therefore,  that  it  is  not  lar- 
ceny.^**''    Most  of  the  courts,  however,  have 

105  state  ▼.  Underwood,  49  Me.  181,  77  Am. 
Dec.  254;  State  v.  Bartlett.  11  Vt.  650. 

106  People  V.  Burke,  11  Wend.  (N.  Y.)  129. 

107  People  V.  Gardner,  2  Johns.  (N.  Y.)  477, 
Beale's  Cas.  598;  People  v.  Schenck,  2  Johns.  (N. 
Y.)  479;  State  v.  Brown,  1  Hayw.  (N.  C.)  100,  1 
Am.  Dec.  548;  Lee  v.  State,  64  Qa.  203,  S7  Am. 
Rep.  67;  Simmons  v.  Com.,  5  Bimi.  (Pa.)  €17; 
State  V.  LeBlanch,  31  N.  J.  Law.  82;   People  t. 


JURISDICTION    AND    LOCALITT        1189 

held  that  it  is  larceny  in  the  state  iuto  vhiob 
Uie  goods  are  carried,  on  the  ground  that 
the  peculiar  relation  of  the  different  states 
as  members  of  the  Union  makes  the  case  an- 
alftgous  to  the  taking  of  goods  in  one  county, 
and  carrying  them  into  another.'*"    In  most 

Uiughrtdge,  1  Neb.  11,  93  Am.  Dec.  32Si  Beal 
T.  State,  IG  Ind.  378;  State  v.  ReonnaU,  14  La. 
Ann.  278;  Simpson  t.  SUt«,  4  Humpb.  (T«an.) 
466.  And  see  La  Vaul  v.  State,  40  Ala.  44;  Hor- 
riwey  T.  People.  11  Hlcb.  327. 

>MCom.  T.  Uprlchsrd,  3  Gray  {Mass.)  4S4,  6S 
Am.  Dec.  7(2:  Com.  t.  Holder,  9  Qray  (Hasa.)  7, 
Beale'a  Caa.  6S8;  Com.  t.  White,  123  Haas.  430, 
Ze  Am.  Rep.  116;  SUte  v.  BlUe,  3  Conn.  186,  8 
Am.  Dec.  176;  State  t.  Cummlnga,  33  Conn.  260, 
89  Am.  Dec.  208;  Uyera  t.  People,  26  lU.  173; 
StlDBon  T.  People,  43  111.  397;  Wataon  t.  State, 
36  Hlas.  693;  State  v.  Newman,  9  Nev.  48,  16  Am. 
Rep.  3;  Hamilton  t.  State,  11  OlilQ,  436;  State 
r.  HID,  19  S.  C.  436;  Wortbington  v.  State,  B8 
Ud.  403,  42  Am.  Rep.  338;  State  t.  Bennett,  14 
Iowa,  479;  State  t.  Jobnson,  2  Ore.  116.  And 
see  Cummlnga  v.  SUte.  1  Har.  ft  J.  (Md.)  340. 

Stealing  goods  in  the  District  of  Columbia, 
and  cairylitg  Uiem  l^to  Connecticut,  was  beld 
Uneiiy  in  Connecticut.  State  v.  CummlogB,  33 
Conn.  260,  89  Am.  Dec.  208. 

The  Nevada  court,  following  the  dictum  of 
Ur.  Biabop,  has  beld  that,  where  goods  are  stolen 
Id  one  state,  and  brought  into  another,  mere 
posaeaalon  in  the  latter  with  intent  to  steal  ts 


of  the  states,  the  question  is  now  set  at  reet  b; 
statutes  expressly  declarmg  it  to  be  larceny 
to  bring  into  the  state  goods  stolen  in  anotlter 

not  Bufflclent  to  constitute  larceny  In  tbe  latter; 
but  that  a  new  and  distinct  larceny  Is  committed 
If  there  Is  any  removal  or  asportatloa  of  the 
goods  anlmo  furandi.  State  v.  Newman,  9  Ner. 
48,  16  Am.  Rep.  3. 

Tbe  declBlOQB  cited  above  seem  to  be  based 
tipon  B  consideration  of  "the  miBchlafs  which 
would  result  from  the  eBtabllahment  of  a  prlo' 
ciple  whereby  a  commerce  In  stolen  goods  might 
be  carried  on  with  Impunity"  (see  Com.  t.  An- 
drews, 2  Mass.  14,  22;  State  t.  Bills,  3  Conn. 
1S5.  8  Am.  Dec.  176),  rather  than  upon  principla 
It  cannot  be  sustained  either  upon  principle  or 
upon  precedent.  As  regards  the  operation  ot 
their  laws,  tbe  states  are  as  foreign  to  each  otber 
as  are  one  of  the  states  and  a  foreign  country, 
like  England  or  Canada,  and  there  la  no  princi- 
ple of  law  upon  which  tbe  courts  of  Halne  could 
take  cognizance  of  a  trespass  in  Massachusetts 
which  would  not  as  well  authorize  tt  to  take  cog- 
nisance of  a  trespass  In  Canada  or  in  China. 
See  the  dissenting  opinion  of  Judge  Thomas  In 
Com.  V.  Holder,  9  Gray  (Mass.)  7,  Beale's  Cas. 
59S.  If  a  state  should  punish  the  bringing  into 
It  of  goods  stolen  In  another  state,  the  legisla- 
ture should  so  provide.  For  tbe  courts  to  do 
BO,  and.  In  doing  so,  to  override  tbe  well-settled 
principle  of  law  that  the  laws  ot  a  state  hare 
no  extraterritorial  effect.  Is  the  rankest  kind  of 
Judicial  leglElation. 
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state.  And  these  statutes  have  been  held  con- 
Btitutional.  The;  do  not  undertake  to  puniah 
the  offense  committed  in  the  other  state,  but 
punish  the  bringing  of  the  stolen  goods  into 
the  state.^"*  Where  a  person  who  carries  into 
one  state  goods  stolen  in  another  is  guilt;  of 
larceny  in  the  former  state,  a  person  who 
steals  goods  in  one  state,  and  sends  them  into 
another  state  by  an  innocent  agent,  is  guilty 
of  larceny  in  the  latter  state,  but  it  is  other- 
wise where  they  are  carried  into  the  other 
state  by  an  accomplice.**" 

In  those  states  in  which  a  person  who  steals 
goods  in  one  state,  and  carries  them  into  an^ 
other,  is  held  guilty  of  larceny  in  the  latter, 
the  idea  is  not  that  the  original  larceny  is 
punishable,  but  that  the  possession  and  car- 
rying of  the  goods  is  a  new  larceny  in  the 

I**  People  T.  Wimama.  24  Mlcb.  168,  9  Am. 
R«p.  119;  McFarland  v.  SUte.  4  Kan.  68;  People 
T.  Burke.  11  Wend.  (N.  T.)  129;  Ferrlll  t.  Com., 
1  Dnv.  {Ky.)  153;  State  v.  Seay,  3  Stew.  (Ala.) 
123,  20  Am.  Dec.  88;  Alaey  v.  State.  39  Ala.  864; 
La  Vaul  v.  State,  40  Ala.  44;  Hemmaker  r.  State. 
IS  Ho.  453.  51  Am.  Dec.  172;  State  t.  Williams. 
36  Ho.  2Z9;  State  v.  Butler.  67  Mo.  69.  Com- 
pare HorrlBsey  v.  People,  11  Hlch.  327. 

no  Com.  V.  White.  123  Mass.  430,  26  Am.  Rep. 
116;  ante,  fl  496.  497. 
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state  into  which  they  are  brought,  and  the  in- 
dictment must  be  for  this  larceny,  and  not  for 
the  original  taking.^ ^^  The  prosecution  in 
the  state  in  which  the  goods  are  carried  pro- 
ceeds on  the  theory  that  the  goods  have  been 
etolen,  and  that  there  is  a  continuing  trespass, 
and  therefore  the  original  taking  in  the  other 
state  or  country  must  have  been  under  such 
circumstances  as  to  amount  technically  to  lar- 
ceny under  its  laws.^**  As  we  have  seen  in 
a  previous  section,  where  goods  are  stolen  in 
one  coimty,  and  carried  into  another,  after 
having  been  altered  in  their  character,  an  in- 
dictment for  larceny  in  the  latter  county 
must  describe  the  goods  in  their  new  state.**' 
This  applies  where  goods  are  stolen  in  one 
state,  and  carried  into  another,  and  the  thief 
is  indicted  in  the  latter.*** 

(e)  Compound  Larceny. — If  a  compound 
larceny,  such  as  larceny  from  a  person  or 

111  Worthington  v.  State,  58  Md.  403,  42  Am. 
Rep.  338;  Morrlssey  v.  People,  11  Mich.  327; 
Watson  y.  State,  36  Miss.  593.  See  ante,  note 
102. 

iia  State  V.  Morales,  21  Tex.  298;  Alsey  v. 
State,  39  Ala.  664. 

ii«Ante,  S  499  b. 

"♦Com.  V.  Beaman,  8  Gray  (Mass.)  497. 
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dwelling  house,  is  committed  io  one  coun^, 
and  the  stolen  property  is  carried  by  the  thief 
into  another  county,  an  indictment  will  lie 
in  the  latter  county  for  simple  larceny,  but 
it  will  not  lie  in  such  county  for  the  com- 
pound larceny,  since  the  facta  making  the  of- 
fense compound  larceny  exist  only  in  the 
county  in  which  the  larceny  waa  originally 
oommitted."'* 

500.  RobbBry. 

This  is  true  of  robbery.  To  constitute  rob- 
bery in  a  particular  county  or  state,  it  ia  not 
enough  that  the  property  be  taken  and.  car- 
ried away  there,  but  it  must  be  there  taken 
from  the  person  or  in  the  presence  of  an- 
other, and  by  violence  or  by  putting  him  in 
fear.*'*  If  a  person,  therefore,  takes  goods 
in  one  county  or  state  from  the  person  or  in 
the  presence  of  another,  and  by  force  or  by 
putting  him  in  fear,  and  carries  them  into 
another  county  or  state,  he  ia  not  guilty  of 
robbery  in  the  latter  county  or  state,  but  of 
larceny  only.'^^ 

ii>2  Rubs.  CrtmeB,  3ZS.  And  see  the  cases  fol- 
lowing. 

ii<  ADte,  I  370. 

11T2  Rubs.  Crimes,  328;  1  Hale,  P.  C.  507.  S3fl; 
Rei  y.  Thomson.  2  Rubs.  Crimes,  328. 
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501.  False  Pretenses. 

The  offense  of  obtaining  money  or  prop- 
erty by  false  pretenses  is  certainly  commit- 
ted where  the  pretenses  are  made,  and  the 
money  or  property  obtained,  irrespective  of 
where  the  person  committing  the  offense  may 
be,  or  where  the  money  or  property  is  ob- 
tained, if  this  is  at  a  different  place  from 
that  at  which  the  pretenses  are  made.**® 
In  an  English  case,  the  accused  wrote  and 
posted  in  England  a  letter  containing  false 
pretenses  addressed  to  a  person  out  of  Eng- 
land, and  by  such  means  induced  such  per- 
son to  mail  him  a  draft,  which  he  received 
and  cashed  in  England.  The  court  held  that 
the  pretenses  were  made,  and  the  money  ob- 
tained, in  England.**®  Undoubtedly,  in  this 
case  the  money  was  obtained  in  England,  but 
it  cannot  properly  be  said  that  the  pretenses 

118  Reg.  V.  Holmes,  12  Q.  B.  Dlv.  23,  15  CJox, 
C.  C.  343;  Reg.  v.  Stanbury,  Leigh  &  C.  128.  9 
Cox.  C.  C.  94;  Com.  v.  Karpowski,  167  Pa.  St 
225;  Com.  v.  Van  Tuyl,  1  Mete.  (Ky.)  1,  71  Am. 
Dec.  455;  State  v.  House,  55  Iowa,  473;  Stewart 
V.  Jessup,  51  Ind.  413,  19  Am.  Rep.  739;  State 
V.  Shaeffer,  89  Mo.  278.  Contra,  U.  S.  v.  Plymp- 
ton,  4  Cranch,  C.  C.  309,  Fed.  Cas.  No.  16,067. 

110  Reg.  v.  Holmes,  12  Q.  B.  Div.  23,  15  Cox. 
C.  C.  343.    Compare  Com.  v.  Wood,  142  Mass.  469. 
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were  made  there,  for  the  postoffice,  in  carry- 
ing the  letter  containing  the  false  pretenses, 
was  the  agent  of  the  accused,  and  the  pre- 
tenses were  not  made  imtil  the  letter  was  re- 
ceived. The  decision  was  right,  however,  be- 
cause the  money  was  obtained  in  England. 
When  goods  are  obtained  in  one  state  or  coun- 
try by  means  of  false  pretenses  made  in  an- 
other, no  indictment  will  lie  in  the  latter, 
for  the  oflfense  is  committed  in  the  former.*^^ 
When  a  person  in  one  state  or  country  sends 
to  a  merchant  in  another  state  or  country, 
either  by  mail,  or  by  an  agent  of  the  mer- 
chant, an  order  for  goods,  accompanied  by 
false  and  fraudulent  pretenses,  and  the  goods 
are  shipped  to  him  by  a  carrier  in  accord- 
ance with  the  order,  the  delivery  to  the  car- 

120  See  Stewart  v.  Jessup,  51  Ind.  413,  19  Am. 
Rep.  739. 

A  person  who,  in  one  state  or  country,  induces 
a  bank  to  cash  a  draft  on  a  person  or  bank  in 
another  state  or  country,  by  means  of  false  pre- 
tenses, is  not  guilty  of  obtaining  or  attempt- 
ing to  obtain  money  by  false  pretenses  in  the 
state  or  country  in  which  the  person  or  bank  on 
whom  or  on  which  the  draft  is  drawn  resides  or 
is  located,  and  to  whom  or  which  the  draft  is 
florwarded  by  the  bank  cashing  it.  Reg.  v.  Gar- 
rett, Dears.  C  C.  232,  6  Cox,  C.  C.  260. 


rier  is  a  delivery  to  him,  and  the  offense  of 
obtaining  the  goods  by  false  pretenses  is  ctHn- 
mitted  at  the  place  of  such  delivery,  and  not 
at  the  place  where  he  actually  receives  the 
goods.^''  A  person  who  obtains  goods  by 
false  pretenses  in  one  state  or  county,  and 
carries  them  into  another,  is  not  guilty  in 
the  latter  of  the  offense  of  obtaining  goods  by 
false  pretenses.  The  doctrine  with  respect 
to  larceny "'  does  not  apply  in  such  a 
case."'  If,  by  means  of  the  postoffice  and 
an  innocent  agent,  a  person  in  one  state  ob- 
tains goods  by  false  pretenses  from  a  person 
in  another  state,  he  is  guilty  of  the  offense 
in  the  latter  state.*'* 
502.  Emb0izlflrnent. 

The  offense  of  embezzlement,  which,  as  we 
have  seen,  is  the  fraudulent  conversion  by  a 

'"  Com.  V.  KarpowBkl.  167  Pa.  St  886;  NorriB 
V.  State.  2E  Ohio  St.  217.  18  Am.  Rep.  291.  And 
see  SUte  v.  Liclillter,  9G  Mo.  408.  Compire 
Com.  V.  Taylor.  105  Mass.  172. 

1"  Ante,  S  499. 

iiiRes.  V.  Stanbury,  Lelgb  &  C.  128.  S  Cox, 
C.  C.  94. 

lit  People  V.  AdamB,  3  Denlo  (N.  T.)  190,  1  H- 
T.  173.  See,  also,  Reg.  t.  Jonea,  1  Den.  C.  C. 
561. 
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person  of  money  or  property  intrusted  to  him 
by  another,  is  committed  in  the  state  or  comi- 
ty in  which  the  money  or  property  is  con- 
verted, and  not  necessarily  where  it  is  re- 
ceived.^^*  To  constitute  a  conversion,  how- 
ever, there  need  be  no  disposal  or  expenditure 
of  the  money  or  property,  but  the  offense  is 
complete  whenever  a  person  who  has  been  in- 
trusted therewith  forms  an  intent  to  convert 
it  to  his  own  use,  and  has  possession  with 
such  intent.  A  person,  therefore,  may  be  in- 
dicted for  embezzlement  in  the  jurisdiction 
in  which  he  had  possession  of  the  property 
or  money  with  intent  to  convert  it  to  his  own 
use,  or  in  the  jurisdiction  in  which  he  fraudu- 
lently refused  or  failed  to  account  for  it  to 
his  employer,  as  it  was  his  duty  to  do,  al- 
thou^  he  may  not  have  expended  or  disposed 
of  it  in  such  jurisdiction.^*®    In  an  English 

i«»Reg.  V.  Treadgold,  39  Law  Times  (N.  S.) 
291;  People  v.  Murphy,  51  Cal.  376;  E<x  parte 
Palmer,  86  Cal.  631;  Dix  v.  State,  89  Wis.  250; 
Campbell  v.  State,  35  Ohio  St  70;  State  v.  New. 
22  Minn.  76;  Wallis  v.  State,  54  Ark.  611. 

i<«Rex  y.  Hobson,  Russ.  &  R.  66,  2  Leach,  C. 
C.  976;  Rex  v.  Taylor,  Russ.  &  R.  63,  2  Leach, 
C.  C.  974,  3  Bos.  &  P.  696;  Reg.  v.  Murdock,  2 
Den.  C.  C.  298,  6  Cox,  C.  C.  360;  Reg.  v.  Rogers, 


ease,  the  prisoner,  who  was  traveling  saleft- 
man  for  a  tradesman  living  at  Nottingham, 
received  money  for  hia  employer  in  the  coun- 
ty of  Derbyshire,  and  n^lected  to  return  and 
account  for  it,  as  it  was  bis  duty  to  do.  About 
two  months  after  his  receipt  of  the  money,  he 
met  bis  employer  in  Nottingham,  and,  when 
asked  about  the  money,  said  that  he  had  spent 
it.  It  was  held  that  the  evidence  was  suf- 
ficient to  go  to  the  jury  on  an  indictment  for 
embezzlement  iu  Nottingham."^  In  another 
case,  where  a  traveler  employed  to  collect 
money  in  the  country,  and  remit  it  at  onoe 
to  his  employers  in  Middlesex,  collected 
money  in  Yorkshire,  appropriated  it  dieie, 
and  rendered  false  accoimts  to  his  employen 
by  post,  it  was  held  that  he  was  rightfully 
convicted  of  embezzlement  iu  Middlesex.'" 

3  Q.  B.  Dlv.  28,  14  Cox,  C.  C.  22;  SUte  t.  Small. 
26  Kan.  209;  State  v.  BaumhaEer,  28  Mlno.  226; 
BrowQ  T.  State,  23  Tex.  App.  214;  Campbell  t. 
SUte.  35  Ohio  St.  TO;  State  v.  Bailey,  60  Ohio  St 
636.  And  Bee  State  v.  New,  22  Mian.  76.  Com- 
pare Dlz  V.  State,  89  Wla.  260. 

■  I'Reg.  V.  Murdock,  2  Den.  C.  C.  2S8,  6  C<a, 
C.   C.  380. 

<i>  Reg.  V.  Rogera,  3  Q.  B.  Dlv.  28,  14  Coz,  C. 
C.  22.    And  see  State  v.  BaUer,  60  Oblo  St  06. 
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In  a  late  Ohio  caae,  a  contract  of  employ- 
ment was  made  in  Lucas  county,  in  that  state, 
by  which  the  accused  was  authorized  to  can- 
vass for  the  sale  of  and  sell  his  employer's 
goods  in  Sandusky  county,  and  required  to 
account  therefor  in  Lucas  county  weekly, 
either  by  letter  or  in  person,  and,  at  hia  re- 
quest, goods  were  sent  by  express  from  his 
employer's  place  of  business,  in  Lucas  county, 
to  him  in  Sandusky  county,  where  he  re- 
ceived and  sold  them.  He  converted  part  of 
the  proceeds  to  his  own  use  in  Sandusky 
county,  and  part  in  the  state  of  New  York. 
After  the  sale  of  the  goods,  be  wrote  a  false 
account  of  the  transaction  to  his  employers, 
and  mailed  it  to  them  on  the  railroad  train 
while  absconding,  and  they  received  it  in 
Lucas  county.  Under  these  circumstances, 
it  was  held  that  an  indictment  for  embezzle- 
ment would  lie  in  Lucas  county.  "If  the  en- 
tire transaction  constituting  the  embezzle- 
ment occurred  in  one  county  only,"  said  the 
court,  "the  venue,  as  a  matter  of  course, 
should  be  laid  therein.  But  if  the  transaction 
extended  to  different  counties,  the  authorities 
generally  hold  that  the  jurisdiction  of  the 
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county  in  which  the  act  of  conTenion  oc- 
curred is  not  exclusive.'^* 

Agent  Outside  the  State. — An  agent  may 
be  guilty  of  embezzlement  in  a  atate  without 
ever  being  personally  within  the  limits  of  the 
atate.  Thus,  in  a  California  case  it  was  held 
that  an  agent,  residing  out  of  the  state  of 
California,  of  a  principal  in  the  state,  com- 
mitted embezzlement  in  the  state  by  drawing 
telegraphic  checks  on  the  principal,  in  the 
course  of  his  agency,  and  conTerting  the 
money  to  his  own  use,  with  intent  to  em- 
bezzle the  same."* 

Possession  of  Property  Embezzled  in  Ab- 
other  State. — Following  out  the  principle  un- 
der which  one  who  steals  property  in  one 
state,  and  carries  it  into  another,  is  held 
guilty  of  larceny  in  the  latter,  it  has  been  held 
in  Massachusetts  that  a  person  who  embezzles 
property  in  another  state,  and  brings  it  into 
Massachusetts,  may  be  indict«d  there  for  em-, 
bezzlement,  as  each  moment's  possession  is  a 
new  conversion.^*^ 

1"  state  V.  Bailer.  50  Ohio  St.  636. 
iioBx  parte  Hedley.  31  Cal.  109. 
Ill  Com.  V.  Parker.  166  Mass.  G36.     Knowlton, 
J.,  dissented. 
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Particular  Statutes. — In  Texas,  by  statute, 
"embezzlement  ma^y  be  prosecuted  in  any 
county  of  the  state  in  which  the  offender  may 
have  taken  or  received  the  property,  or 
through  or  into  which  he  may  have  under- 
taken to  transport  it."  "'  In  Maine,  by  atat> 
ute,  it  is  an  offense  punishable  in  that  state 
if  a  person  to  whom  property  has  been  in- 
trusted to  be  by  him  carried  for  hire,  and 
delivered  in  another  state,  shall,  before  such 
delivery,  fraudulently  convert  the  same  to  his 
own  use,  and  it  makes  no  difference,  under 
this  statute,  whether  the  act  of  conversion  is 
within  or  without  the  state.'" 
503.  Recslving  Stolan  Good*. 

To  constitute  the  offense  of  receiving  stolen 
goods  in  a  particular  state  or  country,  it  is 
not  only  necessary  that  the  goods  be  received 
there,  hut  they  must  be  stolen  goods,  and  the 
larceny  must  have  been  committed  against 
the  laws  of  the  particular  state  or  country, — 
that  is,  they  must  have  been  stolen  there.  It 
ia  obvious,  therefore,  that,  with  regard  to  this 

i):Co1e  T.  SUte,  16  Tex.  App.  461;  Reed  v. 
SUte.  16  Tex.  App.  686;  Cohen  v.  State,  20  Tex. 
App.  224. 

Instate  V.  HaBkell,  33  Me.  121. 


offense,  we  meet  with  the  same  difficulties 
and  the  eame  conflict  of  opinion  as  in  the 
case  of  larceny.  If  goods  are  stolen  in  one 
county,  and  carried  into  another  county  of 
the  same  state,  and  there  received,  the  of- 
fense of  receiving  stolen  goods  is  certainly 
committed  in  the  latter  county.  As  to  this 
there  can  be  no  question."*  If  goods  are 
stolen  in  one  country,  and  brought  into  an- 
other, or  on  the  high  sens,  and  brought  into 
a  country,  and  there  received,  the  offense  of 
receiving  stolen  goods  is  not  committed,  for 
there  has  been  no  larceny  of  which  the  courts 
of  that  country  can  take  cognizance,'"  If 
goods  are  stolen  in  one  of  the  states,  or  in  a 
territory,  and  brought  into  another  state,  and 
there  received,  whether  the  offense  of  receiv- 
ing stolen  goods  is  committed  in  the  latter 
will  depend  upon  whether,  in  that  state,  the 
bringing  into  the  state  of  goods  stolen  in  an- 
other state  is  regarded  as  larceny,"*     If  it 

oiAnte.  S499b. 

i»  Reg.  V.  Carr,  15  Cox,  C.  C.  181,  note,  Beale's 
Cae.  774;  Reg.  v.  Debrulel.  11  Cox.  C.  C.  207; 
ftnte,  1  499  c.  Ab  we  have  seen,  In  several  states 
the  courts  have  taken  a  contrary  view.  Ante, 
I  4»»e.  note  106. 

>**Ante.  t  4»9d. 
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is,  the  offense  of  receiving  is  committed ;  "^ 
otherwise  not.'"*  If  it  is  larceny  to  carry 
into  a  state  goods  stolen  in  another  state,  and 
a  person  steals  goods  in  one  state,  and  sends 
them  by  an  innocent  agent  into  another,  one 
who  receives  them  from  such  agent  in  tJie 
latter  state,  with  knowledge  that  they  have 
been  bo  stolen,  is  guilty  of  receiving  stolen 
goods,  for,  in  contemplation  of  law,  he  re- 
ceives them  from  the  original  thief.''*  If 
goods  are  stolen  in  one  county,  and  shipped 
by  carrier  to  a  person  in  another  county,  in 
accordance  with  a  preconcerted  arrangement, 
delivery  to  the  carrier  is  a  delivery  to  the 
person  to  whom  they  are  sent,  and  he  is  there- 
fore guilty  of  receiving  the  stolen  goods  in 
the  county  where  they  are  delivered  to  the 
carrier.'*" 

The  offense  of  receiving  stolen    goods    is 

1"  Com.  V.  Andrews,  2  Mbbb.  14.  3  Am.  Dec. 
17;  Com.  v.  White,  123  Mass.  430,  25  Am.  Rep. 
116. 

iMAnte,  I  4»9a. 

IK  Com.  V.  White,  123  Hase.  430,  26  Am.  Rep. 
118;  ante,  H  497,499. 

ttiBUte  T.  Hablb,  18  R.  I.  668.  Aa  we  have 
Been,  receipt  and  pOBHesalon  by  an  agent  fa  auf- 
fldent  to  conatitute  a  receiving.    AnU,  I  3Sl(d}. 


committed  where  the  goods  are  Teceived,  and 
not  elsewhere.     Carrying  afterwards  is  not  a 
new  receiving,^*' 
504.  Forgery  and  Uttering. 

In  the  absence  of  a  statute,  an  indictment 
for  forgery  will  lie  only  in  the  state  and  coun- 
ty in  which  the  act  of  forgery  is  conunit- 
ted,^*'  but  it  IB  otherwise  in  some  jurisdic- 
tions by  statute.'*'  As  to  the  locality  in 
which  a  forged  instrument  is  to  be  consid- 

»»i  Roach  V.  State,  5  Cold.  (Tenn.)  39;  Camp- 
bell V.  People,  109  111.  66E;  Llcette  T.  State,  76 
Ga.  2S3. 

14'  Com.  V.  Parmenter,  G  Pick.  (HasB.)  STB. 
And  Bee  State  v.  Polndexter.  23  W.  Va.  80S: 
Cohen  v.  People,  7  Colo.  274;  Undsey  t.  State, 
3S  Ohio  St.  607.  Beale'e  CaB.  404. 

it°  In  Texas,  by  statute,  forgery  may  be  pros- 
ecuted In  any  county  In  the  state  in  which  the 
InBtrument  was  forged  or  used  or  passed,  or  at- 
tempted to  be  used  or  passed.  Mason  v.  State. 
32  Tei.  Cr.  R.  95. 

Under  a  Texas  statute  punishing  any  person 
who.  out  of  the  state,  abould  commit  an  offense 
punished  by  the  laws  of  the  state,  and  not  re- 
quiring personal  presence,  it  was  held  that  aa 
Indictment  would  He  In  Texas  for  forglifg.  In 
another  Btate,  iQBtrumente  affecting  the  title  to 
lands  In  Texas.  Hanks  v.  State,  13  Tex.  App. 
289. 
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ered  as  uttered,  there  is  some  conflict  of  opin- 
ion. By  the  weight  of  authority,  the  uttering 
is  not  complete  until  the  instrument  is  trans- 
ferred and  comes  to  the  hands  or  possession 
of  some  person  other  than  the  utterer,  his 
agent,  or  servant,  and  the  place  where  it  is 
received  by  such  other  person  is  the  place 
where  the  offense  of  uttering  is  committed.^** 
And,  according  to  this  view,  it  is  held  that,  if 
the  instrument  is  sent  bv  mail,  the  mail  is 
the  sender's  agent,  and  the  uttering  is  at  the 
place  where  it  is  received,  and  not  at  the 
place  where  it  is  deposited  in  the  mails.*** 
In  England  it  has  been  held  that  the  instru- 
ment is  to  be  regarded  as  uttered  in  the  coun- 
ty or  state  in  which  it  is  deposited  in  the 
mail.**®  A  person  who  forges  a  check  in 
one  state  on  a  bank  in  another  state,  and  ob- 
tains the  money  on  it  from  a  bank  in  the 

144  People  y.  Rathbun,  21  Wend.  (N.  Y.)  509; 
Lindsay  v.  State,  38  Ohio  St.  507,  Beale's  Cas. 
404;  State  v.  Hudson,  13  Mont.  112;  Com.  v. 
Searle,  2  Binn.    (Pa.)    332,  4  Am.  Dec.   446. 

i45Lind8ey  v.  State,  supra;  People  v.  Rathbun, 
supra;  State  v.  Hudson,  supra;  U.  S.  v.  Wright, 
2  Cranch.  C.  C.  296,  Fed.  Cas.  No.  16,773. 

i46Perkin'8  Case,  2  Lewin,  C.  C.  150.  See, 
also,  U.  S.  V.  Bickford.  4  Blatchf.  337,  Fed.  Cas. 
No.   14,691. 
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state  ID  which  the  forgery  is  committed,  can- 
not be  indicted  in  the  state  ia  which  the  bank 
on  which  the  check  ia  drawn  ia  situated, 
though  the  check  is  forwarded  to  that  bank 
by  the  bank  cashing  it.'*^ 

Innocent  Agent. — As  was  shown  in  another 
place,  if  a  person  in  one  stat«  or  county  pro- 
cures an  innocent  agent  to  utter  a  forged  in- 
strument in  another  state  or  county,  he  is 
himself  guilty  of  uttering  it,  and  may  be  in 
dieted  in  the  latter  state  or  county.*** 
SOS.  Homrc)d«. 

(a)  Injury  m  One  County  and  Deaih  in 
Another. — At  an  early  period  in  England,  if 
a  wound  was  inflicted  or  poison  administerpd 
in  one  county,  and  the  party  died  in  conse- 
quence thereof  in  another,  it  waa  doubted  by 
some  whether  the  homicide  could  be  punished 
in  either,  for  it  was  supposed  that  a  jury  of 
the  first  county  could  not  take  cognizance 
of  the  death  in  the  second,  and  that  a  jury 

"T  Tburlemeyer  v.  State,  34  Tei,  Cr.  R.  619. 
And  see  Reg.  v.  Garrett,  Dears.  C.  C.  232,  6  Cox, 
C.  C.  260:  In  re  Carr,  28  Kan.  1. 

lie  Com.  T.  Hill.  11  Mase.  136;  Bletaop  v.  State, 
30  Ala.  34;  Llndse?  v.  State.  38  Ohio  St.  SOT, 
Beale's  Cas.  404;  ante.  §  497. 
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of  the  second  could  not  inquire  into  the 
wounding  or  poisoning  in  the  first,  the  com- 
mon-law rule  being  that  a  jury  for  the  trial 
of  facts  must  come  from  the  vicinage  where 
the  matters  of  fact  occurred.^**  Coke  said 
that  there  could  be  no  prosecution  at  all  in 
such  a  case  at  common  law.^*^^  Hale  and 
other  recognized  authorities  were  of  a  con- 
trary opinion,  and  maintained  that  the  of- 
fender might  be  indicted,  tried  and  punished 
in  the  county  where  the  mortal  blow  was  giv- 
en, as  "the  death  was  but  a  consequence,  and 
might  be  found  in  another  county."  ^^^  There 
are  English  cases  to  the  same  effect. ^*^  Some 
of  the  courts  in  this  country  have  taken  the 
same  view,  while  others  have  held  that  the 
offender  may  be  indicted,  tried,  and  punished 
in  the  coimty  where  the  death  occurred.^  *^* 

149  1  Chit.  Crlm.  Law.  177,  178;  2  Hawk.  P. 
C.  c.  26.  5  36;  1  Bast,  P.  C.  361;  Bac.  Abr.  "In- 
dictment,'* F.;  Stout  V.  State,  76  Md.  317. 

180  3  IhBt.  48. 

1811  Hale,  P.  C.  426;  Year  Book  9  Bdw.  IV. 
p.  48;  Year  Book  7  Hen.  VII.  p.  8;  1  Hawk.  P.  C. 
c.  31.  5  13;  1  Bast,  P.  C.  361. 

162  Rex  V.  Hargrave,  6  Car.  &  P.  170. 

IBS  State  V.  Bowen,  16  Kan.  475 :  Riley  v.  State, 
9  Humph.  (Tenn.)  646;  Stout  v.  State,  76  Md. 
317.     And  see  People  v.  Oill.  6  Cal.  637;   Green 
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III  England  and  in  most  of  our  states  the 
question  has  been  set  at  rest  by  statutes.  In 
England,  by  the  statute  of  2  &  3  Edw.  VI. 
c.  24,  the  offense  was  made  indictable  and 
punishable  in  the  county  where  the  deatli 
happened.  ^'^^  This  statute  is  old  enough  to 
be  a  part  of  our  common  law.^**^  In  some 
states,  statutes  to  the  same  effect  have  been 
enacted,  while  in  others  statutes  have  been 
enacted  making  the  offense  indictable  and 
punishable  in  the  county  where  the  blow  was 
given,  or  injury  otherwise  inflicted,  or  in 
either  county,  and  these  statutes  have  been 
upheld  as  constitutional.^*'* 

V.  State.  66  Ala.  40,  41  Am.  Rep.  744;  Archer  y. 
State,  106  Ind.  426;  State  v.  Oessert,  21  Minn. 
369. 

1542  &  3  Edw.  VI.  c.  24;  1  Chit.  Crlm.  Law, 
179;   1  Hale,  P.  C.  426. 

IBB  State  V.  McCoy,  8  Rob.  (La.)  645,  41  Am. 
Dec.  301;  State  v.  Orrell,  1  Dev.  (N.  C.)  139; 
Riley  v.   State,   9  Humph.    (Tenn.)    646,  657. 

But  of  course  this  statute  does  not  apply  in 
those  of  our  states  in  which  a  conflicting  statute 
has  been  enacted.    State  v.  Stout,  76  Md.  317. 

iBcCom.  V.  Parker,  2  Pick.  (Mass.)  550;  State 
V.  Pauley,  12  Wis.  537;  Riggs  v.  State.  26  Miss. 
51;  Turner  v.  State,  28  Miss.  684:  Hicks  v.  Ter- 
ritory (N.  M.)  30  Pac.  872. 
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(b)  Injury  on  the  High  Seas  or  in  One 
Country  or  Stale,  and  Death  in  Another 
Country  or  State — Common  Law, — Under 
the  common  law,  if  a  blow  was  given  or  poison 
administered  in  a  foreign  country  or  on  the 
high  seas  (and  not  on  an  English  ship)/®'' 
and  the  person  stricken  or  poisoned  died  in 
England,  the  homicide  could  not  be  punished 
in  England,  for  the  English  courts  could  not 
take  cognizance  of  the  injury.  Nor  could 
a  homicide  be  punished  in  England,  when 
the  injury  was  inflicted  there,  and  the  death 
occurred  in  a  foreign  country  or  on  the  high 
seas,  for  it  was  supposed  that  the  courts  could 
not  take  cognizance  of  the  death.^*^®  In  the 
absence  of  a  statute  on  the  subject,  the  same 
doctrine  has  been  recognized  in  this  country 
in  the  case  of  a  death  here  from  an  injury  in- 
flicted in  a  foreign  country  or  on  the  high 
seas,^*®  and  also  in  the  case  of  an  injury  in- 
flicted here,  and  causing  death  in  a  foreign 
country.^®®     It  has  been  held  that  a  person 

isTAnte,  §  490. 

158  3  Inst.  48;  2  Hale,  P.  C.  163;   1  Hale,  P.  C. 
426. 
"•See    State    v.    Carter,    27    N.    J.    Law,    499, 

Beale'8  Cas.  f07. 

KoSee  Com.  v.  Linton,  2  Va.  Cas.  205. 


wlio  administers  a  poison  or  otherwise  inflict* 
an  injury  in  one  state  or  territory,  resultinf 
in  death  in  another  state  or  territory,  cannot 
be  punished  for  homicide  in  the  latter/"  but 
most  courts  hold  that  he  can  he  punished  in 
the  former,  on  the  ground  that  the  homicide 
is  committed  where  the  injury  is  inflicted,  and 
the  death  is  a  mere  consequence.*" 

Ki  Stat«  T.  Carter,  27  N.  J.  Law,  499,  Beale's 
Cas.  407.    And  see  Stats  v.  Kellr,  TG  Me.  331. 

I"  State  V.  Oessert,  21  Minn.  369,  Beale's  Cas. 
403;  State  v.  Carter,  27  N.  J.  Law,  499,  Beale's 
Cas.  407;  Hunter  t.  State.  40  N.  J.  Law,  495: 
U.  S.  V.  Ouiteau.  1  Mackey  (D.  C.)  498;  Stout 
V.  State.  76  Md.  317;  Green  t.  State,  66  Ala.  40. 
41  Am.  Rep.  744;  SUte  v.  McCoy.  8  Rob.  (La.) 
546,  41  Am.  Dec.  301;  State  v.  Bowen,  16  Kan. 
475;  People  v.  Gill,  6  Cai.  637.  And  see  Rile; 
V.  State,  9  Humph.  (Tenn.)  646;  State  t.  Kelly. 
76   Me.   331. 

There  was  a  decision  to  the  contrary  In  Com. 
V.  Linton,  2  Va.  Cas.  20G. 

Thus,  the  murder  of  President  Garfield  by 
Guiteau  was  held  to  have  been  committed  in  the 
District  ot  Columbia,  where  the  injury  was  In- 
flicted, and  Guiteau  was  tried  and  executed  there, 
though  aFter  the  Injury  the  President  was  re- 
moved to  Elberon.  New  Jersey,  and  died  there. 
U.  S.  V.  Guiteau,  1  Mackey  (D.  C.)  498.  And  in 
a  late  Maryland  case.  !t  was  held,  indeiiendeiitly 
of  any  statute,  that  where  a  wound  is  infilcted 
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Statutes. — Id  manj  jurisdictionB,  statutes 
have  been  enacted  ezpreesly  covering  these 

or  poison  administered  In  Maryland,  and  the  In- 
jured part?  goes  or  Is  carried  Into  another  state, 
and  dies  there,  the  homicide  Is  committed  and 
may  bo  punished  In  Maryland.  Stout  v.  State, 
78  Hd.  317. 

The  reaaon  (or  this  view  1b  thus  stated  bjr 
Alvej,  C.  J..  In  the  last-mentioned  case :  "In 
such  case  It  Is  the  law  of  the  state  where  the 
mortal  wound  or  poison  U  given  that  Is  violated, 
and  not  the  law  of  the  state  where  death  may 
happen  to  occur.  By  the  felonloue  act  of  the  ac- 
cused, not  only  Is  there  a  great  personal  wrong 
Inflicted  upon  the  person  assaalted  or  mortally 
wounded  white  under  the  protection  of  the  law 
ot  the  state,  but  the  peace  and  dignity  of  the 
state  where  the  act  Is  perpetrated  Is  outraged ; 
and  though  death  may  not  Immediately  follow, 
yet.  If  It  does  follow  as  the  consequence  ot  the 
felonious  act  within  the  year,  the  crime  of  mur- 
der Is  complete.  In  Inflicting  the  mortal  wound, 
then  and  there  the  accused  expends  his  active 
agency  In  producing  the  crime,  no  matter  where 
the  injured  party  may  languish,  or  where  he  may 
die,  It  death  ensues  within  the  time,  and  as  a 
co&Bequence  of  the  stroke  or  poison  given.  The 
grade  and  characteristics  of  the  crime  are  de- 
termined Immediately  that  death  ensues,  and 
that  result  relates  back  to  the  original  felonious 
wounding  or  poisoning.  The  giving  the  blow  (or 
poison)    that   caused    the    death    constitutes    the 


Cflsea.  By  the  statute  of  0«o.  II.  c.  21,  it 
was  provided  that,  where  any  person  feltmi- 
ously  Btricken  or  poisoDed  at  any  place  out 
of  England  ahiill  die  of  tlie  '4anie  in  England, 
or,  being  feloniously  stricken  or  poisoned  in 
England,  shall  die  of  such  stroke  or  poisoning 
out  of  England,  an  indictment  therefor, 
found  by  the  juron  of  the  county  iu  which 
either  the  death  or  the  cause  of  death  shall 
respectively  happen,  shall  be  as  good  and  ef- 
fectual in  law,  as  well  against  principals  as 
accessaries,  as  if  the  offense  had  been  com- 
mittod  in  the  county  where  such  indictment 
may  be  found.^"  It  has  been  held  that  this 
statute  is  not  in  force  in  this  country,^** 
but  somewhat  similar  statutes  have  been  en- 
acted in  some  of  our  states.  Some  of  the 
statutes  cover  the  case  where  injury  is  in- 
flicted on  the  high  seas  or  in  a  foreign  conn- 
try  or  another  state,  and  death  ensues  in  the 
state.     In  Massachusetts,  such  a  statute  haa 

i"9This  statute  was  BUperaeded  by  the  statnte 
of  9  Geo.  rV.  c.  31.  9  7.  and  this.  Id  turn,  by  the 
present  statute  of  24  ft  25  Vict.  c.  100,  {  10, 
which  iB  to  substantlallr  the  same  effect.  Sn 
Reg.  V.  Azjsopardi,  1  Car.  &  K.  203.  2  Mood.  C. 
C.  289. 

i"<  State  V-  Stout,  7B  Md.  317. 
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been  held  conetitutional,  on  the  ground  that 
the  homicide  is  committed  where  the  death 
occura.'*'  Conceding  that  the  decision  ia 
right,  the  ground  upon  which  it  is  based  is 
wrong.  A  homicide  is  committed  where  the 
injury  is  inflicted."*  A  statute  punishing 
homicide  where  the  injury  is  inflicted  in  the 

iwCom.  V.  Macloon,  101  MasB.  1,  100  Am.  Dec. 
89,  Beale'B  Cae.  409.  In  this  case,  under  such  a 
■tatutfl,  It  was  held  that  an  Indictment  would  lie 
against  a  cltlien  ot  another  state,  or  of  a  for- 
eign country,  for  the  manslaughter  of  a  person 
who  died  in  Massachusetts  In  consequence  of 
Injuries  inflicted  upon  him  by  the  accused  In  a 
foreign  vessel  upon  the  high  seas.  See,  also. 
People  V.  Tyler,  7  Mich.  161.  74  Am.  Dec.  703; 
Tyler  v.  People,  S  Mich.  320;  State  v.  Caldwell, 
115  N.  C.  794. 

Such  a  statute  was  held  void  In  New  Jersey  as 
applied  to  an  injury  inflicted  In  New  York  by  a 
citlien  of  New  York,  on  the  ground  that  the 
homicide  In  such  a  case  Is  committed  outside 
the  state,  and  that  the  state  has  no  power  to 
punish  therefor.  Slate  v.  Carter.  27  N.  J.  Law, 
499,  Beale'B  Cas.  407.  But  doubt  Is  cast  upon 
this  decision  In  the  case  of  Hunter  v.  State,  40 
N.  J.  Law,  495.  In  the  latter  case,  Beasley,  C.  J., 
referred  to  what  was  said  on  this  point  In  State 
V.  Carter  as  "entirely  extrajudicial,"  and  com- 
mended the  decisions  In  other  states  holding  the 
contrary- 

1**  See  the  cases  cited  in  note  lfi2,  supra. 


state,  and  the  death  occurs  without  the  state, 
18  clearly  conBtitutional.*" 

In  England,  as  was  shown  in  a  previous 
section,  the  statute  punishing  for  homicide 
in  the  case  of  death  in  England  from  an  in- 
jury inflicted  on  the  high  seas  or  in  a  for- 
eign country  was  held  inapplicable  in  the 
case  of  injury  inflicted  by  a  foreigner  in  a 
foreign  vessel  on  the  high  seas  or  in  a  for- 
eign country,^**  In  this  country,  similar 
statutes  have  been  held  applicable  to  foreign- 
ers and  citizens  of  other  states,'*"  but  it  is 
very  doubtful,  to  say  the  least,  whether  these 
decisions  are  sound.''* 

(c)  Act  in  One  Country,  State,  or  County 
Taking  Effect  in  Another. — When  »  person 
in  one  country,  state,  or  county  does  nn  act 
there  which  takes  effect  and  causes  death  in 

1"  Hunter  v.  State,  40  N.  J.  Law,  49E:  Oreen 
V.  State.  66  Ala.  iO,  41  Am.  Hep.  744. 

"» Reg.  V.  LewlB.  Dears.  &  B,  C.  C.  182,  7  Cot. 
C.  C.  277. 

MtCom.  V.  Macloon,  101  Mass.  1,  100  Am.  Dec. 
89,  Beale's  Caa.  409;  State  t.  Caldwell,  115  N. 
C.  794. 

I"  See  State  v.  Cartar,  27  N.  J.  Law,  4B». 
Beale's  C&b.  407;  State  v.  Knight,  Tarl.  (N.  C.) 
66,  2  Hayw.  109,  Beale's  Cas.  406. 
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another  country,  state,  or  county,  he  commita 
the  homicide  in  the  latter.  Thus,  if  a  person 
in  one  state  shoots  across  the  state  line,  and 
kills  a  person  in  another  state,  the  murder  ia 
committed  in  the  latter  state,  and  not  in  the 
former,  and,  if  he  can  be  apprehended  in  the 
latter  state,*^*  he  can  be  punished  there,  but 
cannot  be  punished  in  tlie  former  unless  by 
virtue  of  some  statute.^'*  The  same  would  be 
true  of  a  person  who,  being  in  one  state,  sends 
poisoned  candy  by  mail  to  a  person  in  another 
state,  and  causes  his  death  in  the  latter.  The 
principle  also  applies  where  a  person  on  the 
shore  shoots  at  and  kills  a  person  in  a  vessel 
on  the  sea.  In  such  a  case,  the  homicide  is 
committed  on  the  vessel,  and  is  within  the 
admiralty  jurisdiction,''^*  And  where  a  per- 
son on  one  ship  shoots  at  and  kills  a  person 
on  another  ship,  the  homicide  is  committed 
on  the  latter,  and  it  is  punishable  by  the  na- 
tion to  which  the  latter  belongs,  but  not  by 
the  nation  to  which  the  former  belongs.'^* 

Ill  Ante,  i  494. 

1"]   Hale,  P.  C.  476:   State  v.  Hall,  IH  N.  C. 
909,  41  Am.  St.  Rep.  822. 
i>*Rex  V,  CoombB,  1  Leach,  C.  C.  388. 
tt*V.  S.  V.  DarlB.  2  Sumn.  482.  Fed.  Caa.  No. 
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(d)  Homicide  by  Administering  Poison. — 
The  overt  act  of  homicide  by  administering 
poison,  within  the  meaning  of  a  statute,  con- 
sists, not  simply  in  prescribing  or  furnishing 
the  poison,  but  also  in  directing  and  causing 
it  to  be  taken,  and  therefore,  if  poison  is  pre- 
scribed and  furnished  to  a  person  in  one 
county,  and  he  carries  it  into  another  coimty, 
and  takes  it  there  in  accordance  with  the  di- 
rections, and  is  poisoned  and  dies  there,  the 
administering  is  consummated,  and  the  crime 
is  committed,  in  that  county.*^*^ 
506.  Abortion. 

A  person  who,  while  in  one  state,  sends 
a  drug  to  a  woman  in  another  state  by  mail, 
with  intent  to  have  her  take  the  same  for  the 
purpose  of  causing  an  abortion,  which  she 
does,  is  not  guilty  of  procuring  an  abortion 
in  the  latter  state,  unless  the  woman  does  not 
know  the  nature  of  the  drug,  and  is  therefore 
an  innocent  agent.  But  he  is  indictable  in 
the  state  to  which  the  drug  is  thus  sent,  under 
a  statute  punishing  any  person  who  shall  ad- 

14,932,  Scale's  Cas.  398.  Compare  Reg.  v.  Keyn, 
L.  R.  2  Ezch.  Div.  63,  13  Cox,  C.  C.  403,  Beale's 
Cas.  897. 

i"Robbln8  V.   State,  8  OWo  St.   131. 
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vise  or  procure  a  woman  to  take  a  drug  with 
intent  to  cause  an  abortion.' '" 
507.  Assault  and  Aatault  and  Battery. 

An  assault  or  an  assault  and  battery  is 
committed,  of  course,  in  the  state  or  county 
in  which  the  battery  is  inflicted  or  attempted, 
and  ordinarily,  therefore,  there  is  no  difficulty 
in  determining  the  locality  of  the  ofEense. 
When  a  force  is  put  in  motion  in  one  juris- 
diction, with  intent  to  inflict  a  battery,  and 
it  takes  effect  in  another,  the  offense  is  com- 
mitted in  the  latter.  Thus,  if  a  person  stand- 
ing in  one  state  or  county  shoots  or  throws 
across  the  line  at  a  person  standing  in  an- 
other state  or  county,  he  is  guilty  of  assault 
and  battery  in  the  latter  state  or  county  if  he 
strikes  him,  or  of  assault  if  he  does  not  strike 
him ;  and  if  his  intent  is  to  murder,  he  is 
guilty  in  such  state  or  county  of  assault  with 
intent  to  murder,"^  The  same  is  true  where 
a  person  in  one  state  or  county  sends  poison 
or  any  other  deleterious  drug  by  mail  to  a 

""State  V.  Morrow.  '10  S.  C.  221. 

I"  State  V.  Ha!I,  114  N.  C.  909,  41  Am.  St.  Rep. 
S22;  Simpson  v.  State,  92  Ga.  41.  44  Am.  St.  Rep. 
75.  And  see  Robbins  v.  State,  8  Ohio  St.  131; 
StaU  V.  Morrow,  40  S.  C.  221:  ante,  {  494, 


perBon  in  another  state  or  county,  and  the 
latter  takes  it  there.^^*  In  accordance  with 
the  principle  in  relation  to  crimes  committed 
by  means  of  an  innocent  agent,  one  who  sends 
poison  into  another  state  or  county  by  an  in- 
nocent agent,  and  causes  it  to  be  administered 
there,  is  guilty  of  assault  and  battery  in  that 
state  or  county,'^* 
508.  Llb«l. 

A  libel  is  committed  where,  and  only 
where,  it  is  published.  If  it  ts  published  in 
several  jurisdictions,  it  is  an  offense  in  eacL 
One  who  publishes  a  libel  in  one  jurisdiction 
in  a  newspaper  which  circulates  also  in  an- 
other jurisdiction  is  liable  to  indictment  in 
the  latter,'*"  A  Ubel  sent  by  mail  is  pub- 
lished, not  where  it  is  posted,  but  where  it  ia 
received.  Thus,  where  a  letter  containing  a 
libel  on  the  administration  of  the  govern- 
ment, and  on  certain  public  officers,  was 
mailed  in  Ireland,  and  addressed  to  and  re- 
ceived by  a  person  in  England,  it  was  held 
that  it  was  published  in  England,  and  in- 
dictable there."' 

"8  See  RobblDB  v.  State,  8  Ohio  St  131. 

"•Ante.  5  497. 

iMCom.  V.  Blandlns.  3  Pick.  (HasB.)  304. 
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S09.  Sandfns  Threatening  L«tt«r. 

It  has  been  held  that  the  ofiFense  of  sending 
a  threatening  letter,  where  the  letter  is  sent 
by  mail,  is  committed  where  the  letter  is  re- 
ceived.'** 
51(k  Nulaanee. 

A  nuisance  is  committed  in  the  jurisdiction 
in  which  the  act  takes  effect  and  constitutes  a 
nuisance,  and  in  that  jurisdiction  only;  but 
the  same  act  may  cause  a  nuisance  and  be  in- 
dictable in  more  than  one  jurisdiction,  and  an 
act  may  cause  a  nuisance  and  be  indictable 
in  a  jurisdiction  in  which  the  person  doing 
the  act  has  never  been.  According  to 
the  better  opinion,  therefore,  a  man  who 
erects  or  creates  a  nuisance  in  one  jurisdic- 
tion, as  by  depositing  offensive  matter  in  a 
stream  or  building  a  dam,  is  liable  criminally 
as  well  as  civilly  in  any  other  jurisdiction  in 
which  it  fakes  effect  and  constitutes  a  nui- 
sance.'^' 

181  Rex  r.  Johnson,  7  East,  65.  Contra,  Rez 
T.  Burdett,  *  Bam.  ft  Aid.  175. 

'"People  V.  GrllBn,  2  Barb.  (N.  Y.)  487;  Rex 
T.  Glrdwood,  1  Leach,  C.  C.  142;  Rez  v.  Esser, 
1  Boat.  P.  C.  1125. 

i"2  Hawlt.  P.  C.  v.  2B,  5  37;   State  v.   IjOrd,   16 
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511.  Bigamy. 

The  offense  of  bigamy  is  committed  in  the 
jurisdiction  in  which  the  bigamous  marriage 
takes  place,  and  an  indictment  will  not  lie 
in  any  other  jurisdiction.^®*  In  some  states, 
however,  statutes  have  been  enacted  punish- 
ing persons  who  cohabit  after  a  bigamous 
marriage,  and  under  these  statutes  a  con- 
viction may  be  had  for  such  cohabitation,  al- 
though the  marriage  may  have  taken  place 
in  another  jurisdiction.^®^ 

III.  STATE  AND  FEDERAL  JURISDICTION. 

512.  In  General. — The  United  States,  by  con- 
gress, has  jurisdiction  to  punish  for  offenses,  but 
only  in  so  far  as  such  jurisdiction  has  been  con- 
ferred upon  it  by  the  federal  constitution.  It  has 
no  common-law  jurisdiction.iss 

The  states  have  inherent  jurisdiction  to  punish 
for   any   offenses   committed   within   their    limits, 


X.  H.  357.  And  see  Stillman  v.  White  Rock  Mfg. 
Co.,  3  Woodb.  &  M.  538,  Fed.  Cas.  No.  13.446. 
Contra.  In  re  Eldred.  46  Wis.  530;  State  v.  Bab- 
rock.  30  N.  J.  Law,  29. 

1*4  state  V.  Barnett,  83  N.  C.  615;  Johnson  v. 
Com.,  86  Ky.  122;  Scoggins  v.  State,  32  Ark.  205; 
Williams  v.  State,  44  Ala.  24. 

1^5  state  V.  Sloan,  55  Iowa,  217. 

i«6  Ante.  §  34  et  seq. 
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except  In  so  far  as  the  federal  constitution   has 
conferred  exclusive  jurisdiction  upon  congress.^s? 

513.  Jurisdiction  Conferred  upon  Congress  by  the 
Federal  Constitution. 

(a)  Oeneral  Clause. — The  constitution  of 
the  United  States,  to  which  instrument  con- 
gress owes  all  its  powers  of  legislation,  ex- 
pressly confers,  in  the  different  articles  and 
sections,  certain  specific  powers.  These  will 
be  presently  noticed,  as  will  also  some  of  the 
acts  of  congress  in  pursuance  of  such  grants 
of  power.  Section  8  of  article  1,  after  giving 
congress  certain  specifiei  powers,  contains  a 
general  clause  conferring  the  power  "to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this 
constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  there- 
of.'' 188  This  clause,  it  will  be  noticed,  is 
very  broad.  It  authorizes  any  measures,  in- 
cluding penal  statutes,  wliich  are  not  pro- 
hibited by  the  constitution,  and  which  are  ap- 
propriate to  carry  into  effect  any  of  the  pow- 
ers given  by  the  constitution,  either  to  con- 

187  Ante,  §  33  et  seq. 

iM  Const.  IT.  S.  art.  1.  §  8,  cl.  18. 
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gress,  or  to  any  federal  department  or  officer, 
judicial  or  executive.*®®  The  word  "neces- 
sary" in  the  clause  does  not  mean  "indis- 
pensable." If  a  certain  measure  is  appro- 
priate, and  not  within  any  constitutional  pro- 
hibition, the  degree  of  its  necessity  is  a  ques- 
tion within  the  discretion  of  congress,  and 
not  cognizable  by  the  courts.*®^ 

It  was  said  by  Mr.  Justice  Field  in  refer- 
ence to  this  clause:  "There  is  no  doubt  of 
the  competency  of  congress  to  provide,  by 
suitable  penalties,  for  the  enforcement  of  all 
legislation  necessary  or  proper  to  the  execu- 
tion of  powers  with  which  it  is  intrusted. 
*  *  *  Any  act,  committed  with  a  view 
of  evading  the  legislation  of  congress,  passed 
in  the  execution  of  any  of  its  powers,  or  of 
fraudulently  securing  the  benefit  of  such  leg- 
islation, may  properly  be  made  an  offense 
against  the  United  States.  But  an  act  com- 
mitted within  a  state,  whether  for  a  good  or 
a  bad  purpose,  or  whether  with  an  honest  or 

189  u.  S.  V.  Fox,  95  U.  S.  670;  U.  S.  v.  Shaw- 
Mux,  2  Sawy.  364,  Fed.  Cas.  No.  16,268. 

looMcCulloch  V.  Maryland,  4  Wheat.  (U.  S.) 
316.  413;  U.  S.  v.  Fisher,  2  Cranch  (U.  8.)  368, 
396. 
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a  criminal  intent,  cannot  be  made  an  offense 
against  the  United  States  unless  it  have  some 
relation  to  the  execution  of  a  power  of  con- 
gress, or  to  some  matter  within  the  jurisdic- 
tion of  the  United  States.  An  act  not  having 
any  such  relation  is  one  in  respect  to  which 
the  state  can  alone  legislate."  ^®^ 

Particular  Acts, — Among  the  various  acts 
of  congress  which  have  been  enacted  under 
the  power  thus  granted,  and  which  are  un- 
doubtedly valid,  are  statutes  punishing,  as  of- 
fenses against  the  United  States,  illegally 
holding  public  office,^®^  conspiring  to  pre- 
vent a  person  from  holding  or  accepting  a 
federal  office,  or  injuring  a  person  holding 
such  an  office,^  ®^  bribery  or  corruption  of  fed- 
eral officers,^®*  extortion  or  embezzlement  bv 
federal  officers,^ ®^  false  personation  of  own- 
ers of  public  stocks  or  other  claims  against 
the  United  States,  and  other  frauds  in  making 
or  presenting  claims,^®®  stealing  implements 

101  U.  S.  V.  Fox,  95  U.  S.  670. 

i»2  Rev.  St.  §  1787. 

183  Id.  §  5518. 

iMld.  §§  5451.  5500-5502. 

iMld.  §§  6481-5487. 

i0«  Id.  §§  5435-5438. 
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used  in  stamping  or  printing  bonds,  notes, 
stamps,  or  otlier  obligations  or  instruments 
of  the  United  States,^  ®^  corruption  or  intim- 
idation of  witnesses,  jurors,  or  officers  in  the 
federal  courts,  or  othenvise  obstructing  the 
administration  of  justice  therein,^^®  perjury 
or  subornation  of  perjury  in  the  federal 
courts,  or  before  federal  officers,^®®  etc.  Other 
acts  which  have  been  made  offenses  against 
the  United  States  are  mentioned  in  the  para- 
graphs following. 

(b)  Offenses  on  the  High  Seas  and  Of- 
fenses against  the  Law  of  Nations, — Express 
power  is  given  congress  "to  define  and  punish 
piracies  and  felonies  on  the  high  seas,  and  of- 
fenses against  the  law  of  nations."  ^^^  This 
power  has  been  exercised  by  congress  by  the 
enactment  of  statutes  punishing  piracy,  and 
murder,  and  other  felonies  committed  on  the 
high  seas,^^^  and  of  various  statutes  punish- 
ing offenses  against  the  law  of  nations, — 
among  others,  statutes  punishing  the  viola- 

i»7 Id.  §  5453. 
i»8ld.   §§  5404-5407. 
108  Id.  §§  5392,  5393. 

200  Const.  U.  S.  art.  1,  §  8,  el.  10. 

201  Rev.  St.  §§  5339,  5340,  5346,  et  seq. 
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tion  of  safe-conducts  and  passports,'"*  the 
suing  out  or  executing  of  any  writ  or  process 
against  any  minister  of  any  foreign  prince 
or  state,  or  his  servants,""^  or  assaults  or  other 
violence  against  a  foreign  minister,'"*  coun- 
terfeiting or  forging  foreign  coins,  securi- 
ties, or  stamps,^"*  breaches  of  neutrality,  as 
by  accepting  or  executing  within  the  juris- 
diction of  the  United  States  a  commission  to 
serve  a  foreign  state  against  a  slate  at  peace 
with  the  United  Statev"*  enlisting  within 
the  United  States,  or  going  out  of  the  United 
States  witli  intent  to  enlist,  in  the  service  of 
a  foreign  i-tate,""^  fitting  nut  and  arming, 
within  the  T'nitod  States,  any  vessel,  with 
intent  that  it  shall  he  employed  in  the  sen-ice 
of  a  foreign  Mtute  to  cruise  or  commit  hos- 
tilities against  a  state  at  pL-aco  with  the 
Cnited  States,-"*'  increasing  or  augmenting, 
within  llie  Unifiid  States,  the  fon-c  of  any 

sn^M.  5  4063, 
:"sid.  ii  40G3,  4061, 
ifoild.  S  4062. 
i"!<Id.  51  5457.  B465. 
M«Id.  S  5281. 
a"  Id.  I  6382. 
>»"  Id.  I  6283. 
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armed  vessel  of  a  foreign  state  at  war  with 
a  state  with  which  the  United  States  are  at 
peace,^^®  beginning  or  setting  on  foot,  within 
the  United  States,  or  providing  or  preparing 
the  means  for,  any  military  expedition  or  en- 
terprise against  a  state  at  peace  with  the 
United  States,^^^  etc. 

The  clause  of  the  constitution  above  quoted 
gives  congress  the  power  to  punish  any  act 
whatever  that  oflFends  against  the  law  of  na- 
tions, whether  the  act  affects  foreign  states 
themselves,  or  merely  the  subjects  or  citizens 
thereof.  It  gives  the  power  to  punish  the 
counterfeiting,  within  its  jurisdiction,  of  the 
notes,  bonds,  and  other  securities  issued  by 
foreign  governments,  or  by  corporations  un- 
der their  authoritv,  and  such  a  statute  has 
been  enacted.^^^ 

(c)  Offenses  in  the  District  of  Columbia, 
and  in  Forts,  •  A  rsenals.  Dockyards,  etc. — 
Congress  is  also  expressly  empowered  "to  ex- 
ercise exclusive  legislation  in  all  cases  what- 
soever over  such  district  (not  exceeding  ten 


200  Id.  §  5285. 

210  Id.   §   5286. 

211  Act  Cong.  May  16.  1884   (23  Stat.  22);   U.  S. 
V.  Arjona.  120  U.  S.  479. 
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miles  square)  as  may,  by  cession  of  particular 
states,  and  the  acceptance  of  congress,  become 
the  seat  of  the  government  of  the  United 
States,  and  to  exercise  like  authority  over  all 
places  purchased  by  the  consent  of  the  legis- 
lature of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals, 
dockyards,  and  other  needful  buildings."*^* 
Under  this  clause,  congress  has  passed  various 
statutes  punishing  offenses  against  the  person, 
as  murder,  rape,  assaults,  etc.,  and  offenses 
against  property,  as  larceny,  robbery,  false 
pretenses,  forgery,  etc.,  offenses  against  the 
habitation,  as  burglary  and  arson,  and  other 
burnings,  and  many  other  offenses,  when  com- 
mitted in  the  District  of  Columbia  or  within 
any  fort,  dockyard  or  other  place  or  district 
within  the  exclusive  jurisdiction  of  the 
United  States.^^^ 

This  clause  of  the  constitution,  and  the  act 
of  congress,  including  the  words  "or  any 
other  place  or  district"  under  the  exclusive 
jurisdiction  of  the  United  States,  has  refer- 
ence to  such  places  only  as  are,  like  the  places 
specifically  mentioned,  in  their  nature  fixed 

212  Const.  U.  8.  art.  1,  §  8,  cl.  17. 
2it  Rev.  St.  U.  S.  S  5339  et  seq. 
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and  territorial,  and  it  does  not  apply  to  a 
vessel,  even  though  it  may  be  a  ship  of  war 
of  the  United  States.^^* 

(d)  Treason. — The  federal  constitution 
also  declares  that  "treason  against  the  United 
States  shall  consist  only  in  levying  war 
against  thcin,  or  adhering  to  their  enemies, 
ccivin^:  thciii  aid  and  comfort,"  and  that  "con- 
gress  shall  have  the  power  to  declare  the  pun- 
ishment of  treason."  ^^^  In  pursuance  of 
this,  congress  has  enacted  laws  punishing 
treason  and  misprision  of  treason,^^®  treason- 
able correspondence  with  a  foreign  govern- 
ment,^^''^  recruiting  soldiers  or  sailors  to  serve 
against  the  United  States,^^®  and  other  treas- 
onable acts.*^® 

ie)  Bcvenuc  and  Custom  Laics. — The  con- 
stitution  expressly  gives  congress  the  power 
"to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  of  the 

214  U.  S.  V.  Bevans.  ?>  Wheat.  (U.  S.)  336. 

•Ji'i  Const.  U.  S.  art.  3.  §  3. 

2i«Rev.  St.  §§  5331-5333. 

•-:i7ld.   §   5335. 

2isicl.  §  5337. 

2i»Id.  §§  5334-5338. 
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United  States."  =="  This,  and  the  general 
flause  above  referred  to,  (.-k-arly  confer  upon 
congress  the  power,  not  only  to  provide  for 
the  collection  of  taxes,  (riistoms  duties,  etc., 
but  also  to  punish,  as  offetisen  against  the 
United  States,  fraudulent  violation  or  evasion 
of  the  revenue  and  custom  laws."^' 

(/)  Foreign  and  lulcrsfale  Commerce. — 
The  constitution  gives  congress  the  power  "to 
regulate  commerce  with  foreign  nationS;  and 
among  the  several  stales,"  -^-  and,  under  this 
and  the  general  clause  above  referred  to,  it 
may  coustitntionally  enact  penal  laws  in  rela- 
tion to  commerce.*-''  'I'hns,  it  may  punish 
desertion  by  seamen,  the  corrying  of  explo- 
sives,*-^ obstruction  of  railroad  trains  em- 
ployed in  commerce  between  the  states,  and 
other  acts  in  connection  with  foreign  or  inter- 
state commerce. 

(g)  Commercp  wilh  Indianx. — The  con- 
stitution gives  congress  the  power  "to  regu- 

is'Cqnst.  U.  S.  art.  1,  5  B.  el.  1. 

"<  Rev.  St.  U.  S.  S!  1780.  S09S  et  seq.,  5443-S448, 
S452. 

"•ConBt.  U.  8.  art.  1,  5  8,  cl.  3, 

"■Rev.  St.  U.  S.  5  413],  et  aeo-:  Supp.  Rev. 
St.  p.  529  et  Beq. 

334  Rpv.  St,   U.  S,   iS  5356. 
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late  commerce  *  *  *  ^th  the  Indian 
tribes,"  ^^^  and  under  this  and  the  general 
clause  it  may  enact  penal  laws  in  relation 
to  commerce  with  the  Indian  tribes.^^^  Thus, 
it  may  prohibit  and  punish  traffic  in  spirit- 
uous liquors  with  Indians,  and  it  may  do  so 

within  as  well  as  without  the  limits  of  a 
ttate227 

(h)  Naturalization,  —  The  constitution 
gives  congress  the  power  "to  establish  a  uni- 
form rule  of  naturalization  *  *  * 
throughout  the  United  States,"  ^^®  and  this 
and  the  general  clause  authorize  it  to  pimish 
as  oflFenses  against  the  United  States  false 
personation,  forgery,  perjury,  and  other 
frauds  in  connection  with  naturalizatipn  pro- 
ceedings, the  fraudulent  use  of  a  certificate 
of  Jiatnralization,  or  the  use  of  forged  certifi- 
'^ates,  etc.^^® 

(t)  Bankruptcy. — The  constitution  also 
gives  congress  the  power  "to  establish  *  *  ♦ 
uniform  laws  on  the  subject  of  bankruptcies 

««6  Const.  U.  S.  art  1,  §  8,  el.  3. 

226  Rev.  St.  U.  S.  §  2127  et  seq. 

227  u.  S.  Shaw-Muz,  2  Sawy.  364,  Fed.  Cas.  No. 
16,268. 

228  Const  U.  S.  art  1,  §  8,  cl.  4. 

22»  Rev.  St  U.  S.  §9  6395,  5424,  et  seq. 
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throughout  the  United  States."  ^so  xj^jg 
clause,  a]id  the  general  clause  heretofore  men- 
tionedy  not  only  gives  congress  the  power  to 
provide  for  proceedings  in  bankruptcy,  and 
for  distribution  of  the  property  of  bankrupts 
among  their  creditors,  but  it  also  gives  it  the 
power  to  punish  frauds  and  other  wrongs  in 
connection  with  bankruptxjy  proceedings.^'* 

The  bankruptcy  act  of  1898  punishes  any 
person  who  shall  knowingly  and  fraudulently 
appropriate  to  his  own  use,  embezzle,  spend, 
or  unlawfully  transfer  any  property,  or  se- 
crete or  destroy  any  document,  belonging  to 
a  bankrupt  estate,  which  has  come  intx>  his 
charge  as  trustee.  It  also  punishes  any  per- 
son who,  while  a  bankrupt,  or  after  his  dis- 
charge, shall  knowingly  and  fraudulently  (1) 
conceal  from  his  trustee  any  of  the  property 
belonging  to  his  estate  in  bankruptcy;  or  (2) 
make  a  false  oath  or  account  in,  or  in  relation 
to,  any  proceeding  in  bankruptcy;  or  (3)  pre- 
sent under  oath  any  false  claim  for  proof 
against  the  estate  of  a  bankrupt;  or  (4)  use 
any  such  claim  in  composition,  personally  or 

230  Const.  U.  S.  art.  1,  §  8.  cl.  4. 
a»i  U.  S.  V.  Fox,  95  U.  S.  670. 
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by  agent,  jiroxj',  or  attorney ,  or  as  agent, 
proxy,  or  attorney;  or  (5)  receive  any  ma- 
terial auioiiiit  of  property  froia  a  bauknipt 
after  the  filing  of  the  petition,  with  intent 
to  defeat  the  bankrupt  act;  or  (6)  extort  or 
attempt  to  extort  any  money  or  property  from 
any  person  as  a  consideration  for  acting  or 
forbearing  to  aet  in  bankruptcy  proceedings. 

It  also  punishes  any  person  who  shall  know- 
ingly (1)  act  as  a  referee  in  a  case  in  which 
he  is  diveetly  or  indirectly  interested;  or  (2) 
purchase,  while  a  referee,  directly  or  indi- 
rectly, any  property  of  the  estate  in  bank- 
ruptcy of  which  he  is  referee:  or  (3)  refuse, 
\vhi\e  a  referee  or  trustee,  to  permit  a  reason- 
able opportunity  for  the  inspection  of  the  ac- 
cmmts  relating  to  the  affairs  of,  and  the  pa- 
pers iind  records  of,  estates  in  his  charge  by 
partii's  in  interest,  when  directed  by  the  court 
so  to  do. 

.\11  indictments  or  informations  under  the 
act  must  be  found  or  filed  within  one  year 
after  commission  of  the  offense. 

fy)  Coiiiilfrfeiting  Securities  and  Coin  of 
ihr.  United  Slalef. — The  eonatitntion  givea 
congress  express  power  "to  provide  for  the 
punishment   of  counterfeiting  the  securities 
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and  current  coin  of  the  United  Statea."  "* 
And  statutes  providing  for  the  punishment  of 
such  offenses  have  been  enacted.'** 

(fc)  Post  Offices  and  Post  fioorfs.— The 
constitution  also  gives  congress  the  power  "to 
establish  post  offices  and  post  roads,"  '"  and 
under  this  clause,  and  the  general  clause  be- 
fore mentioned,  congress  not  only  has  the 
power  to  establish  post  offices  and  post  roads, 
but  it  also  has  the  power,  as  an  incident  there- 
to, to  punish  acts  in  connection  with  the  post 
offices  and  post  roads  established  by  it,  as  lar- 
ceny or  embezzlement  from  the  mails,  ob- 
struction of  the  mails,  etc.'*' 

(!)  Patents  and  Copyrights. — The  consti- 
tution gives  congress  power  "to  promote  the 
progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times,  to  authors  and  invent- 
ors, the  exclusive  right  to  their  respective 
writings  and  discoveries.""*  Under  this 
clause,  and  the  general  clause  heretofore  mtn- 
tioned,  congress  has  the  power  to  protect  pat- 

=M  Const.  U.  S.  art.  1.  S  8.  cl.  6. 
"I  Rev.  St.  S  54ST  et  eeq.    That  the  states  may 
also  punish  count erteitlag,  see  post,  j  S14b. 
:><  Const  U.  S.  art.  1,  S  8,  cl.  7. 
'"  Rev.  St.  S  54S3  et  seq. 
M«  Const.  U.  S.  art.  1.  S  S.  cl.  8. 


ent3  and  copyrights  granted  under  the  patent 
and  copyright  laws  enacted  by  it,  and  to  pun- 
ish fraud  and  other  wrongs  in  connection 
therewith.^^' 

(m)  Army  and  Navy. — The  constitution 
empowers  congress  to  raise  and  support, 
armies,  to  provide  and  maintain  a  navy,  and 
"to  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces."  '^^  Under 
this  power,  and  under  the  general  clause  here- 
tofore referred  to,  congress  has  the  power  to 
enact  any  penal  laws  which  may  be  necessary 
or  proper  in  relation  to  the  army  and  navy, 
as,  for  example,  a  law  punishing  larceny  or 
embezzlement  of  anna  and  other  ordnance."* 
It  may  also  constitutionally  punish,  as  an  of- 
fense against  the  United  States,  the  receipt 
of  an  excessive  fee  by  an  agent  employed  to 
collect  a  pension,''"'  detention  from  a  pen- 
sioner of  money  collected  for  him  as  his  pen- 
sion,'*' and  embezzlement  by  a  guardian  of 

;"  See  Rev.  St.  5§  4901.  4963. 

=a»  Const.  U.  S.  art.  I.  5  S.  els,  1M4. 

M»  Rev.  St.  U.  S.  S  5439. 

"0  U.  S.  V.  Marks,  2  Abb.  U.  S.  534.  Fed.  Gas. 
No.  15.721. 

i«i  U.  S.  V.  Falrchilds,  I  Abb.  U.  S.  74,  Fed.  Cas. 
No.  16,067. 
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his  ward's  pension  money.^*^  And  it  may 
punish  offenses  committed  on  a  ship  of  war, 
wherever  she  may  be,  even  though  in  waters 
within  the  jurisdiction  of  a  particular  state.^*^ 
(n)  Elections. — The  constitution  provides 
that  the  times,  places,  and  manner  of  holding 
elections  for  senators  and  representatives  in 
congress  shall  be  prescribed  by  the  state  legis- 
latures, but  declares  that  congress  "may  at 
any  time,  by  law,  make  or  alter  such  regula- 
tions, except  as  to  the  place  of  choosing  sen- 
ators." ^**  This  provision  not  only  gives  con- 
gress the  power  to  regulate  the  time,  place, 
and  maimer  of  voting  for  representatives  in 
congress,  but  it  also  gives  it  the  power  to 
protect  the  persons  voting  or  entitled  to  vote, 
by  appropriate  statutes,  penal  or  otherwise, 
from  violence  or  intimidation,  and  the  elec- 
tion itself  from  fraud  and  corruption.^'*'^ 
Congress  has  no  power,  however,  to  regulate 

2«  U.  S.  V.  Hall,  98  U.  S.  343. 

«48  TJ.  S.  V.  Bevans.  3  Wheat.  (U.  S.)  336,  390. 

244  Const.  U.  S.  art.  1,  §  4. 

24BBX  parte  Siebold,  100  U.  S.  371;  In  re  Coy, 
127  U.  S.  731;  Ex  parte  Yarbrough,  110  U.  S.  651; 
U.  S.  V.  Quinn,  8  Blatchf.  48,  Fed.  Cas.  No.  16.- 
110;  U.  S.  V.  Gale.  109  U.  S.  65;  U.  S.  v.  Mun- 
ford,  16  Fed.  223. 
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elections  of  state  officers,  or  to  punish  fraud 
or  intimidation  in  connection  therewith,**® 
except  in  so  far  as  such  power  may  be  con- 
ferred under  the  fifteenth  amendment  of  the 
constitution,  hereafter  referred  to.  Presi- 
dential electors  are  state  officers,  within  this 
rule.24^ 

(o)  Slavery  and  the  Slave  Trade. — By  the 
thirteenth  amendment  to  the  constitution  it  is 
declared  that  "neither  slavery  nor  involun- 
tary servitude,  except  as  a  punishment  for  a 
crime  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdic- 
tion," and  that  "congress  shall  have  the  power 
to  enforce  this  article  by  appropriate  legis- 
lation." ^*®  In  pursuance  of  this  power,  con- 
gress has  passed  statutes  punishing  various 
acts  for  the  purpose  of  preventing  slavery  and 
the  slave  trade, — as  the  confining  or  detain- 
ing of  iiegi'oes  on  board  vessels  with  intent 
to  enslave,  and  offering  or  attempting  to  sell 

240  In  re  Green,  134  U.  S.  377;  U.  S.  v.  Crulk- 
shank,  92  U.  S.  542;  U.  S.  v.  Reese,  92  U.  S.  214; 
U.  S.  V.  Amsden,  6  Fed.  819. 

247  In  re  Green,  134  U.  S.  377. 

248  Const.  U.  S.  amend.  13. 
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negroes  on  board  such  vessels,  etc.  ;^*®  seizing 
negroes  on  a  foreign  shore,  or  decoying,  car- 
rying or  receiving  them  with  intent  to  en- 
slave ;  ^^^  bringing  them  into  the  United 
States,  or  holding  or  selling  them  as  slaves ;  ^^^ 
equipping  vessels  for  the  slave  trade ;  ^^^ 
transporting  persons  to  be  held  as  slaves ;  ^*^^ 
hovering  on  the  coast  of  the  United  States 
with  slaves  on  board ;  ^^*  serving  on  vessels 
engaged  in  the  transportation  of  slaves ;  ^*^® 
serving  on  a  foreign  vessel  engaged  in  the 
slave  trade ;  ^^®  kidnapping  with  intent  to 
enslave.^**^ 

(p)  Civil  Rights — Const,  art.  J^,  §  2. — 
The  constitution  declares  that  '^the  citizens 
of  each  state  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several 
states."  ^^^      This    provision    prohibits    any 


2"  Rev.  St.  §  5375. 

280  Id.  §  5376. 

281  Id.  §  5377. 
262  Id.  §  5378. 
258  Id.  §  5379. 

254  Id.  §  5380. 

255  Id.  §  5381. 
25flld.  §  5382. 
257  Id.  §  5625. 

251  Const.  U.  S.  art.  4,  |  2. 
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state  from  denying  to  a  citizen  of  another 
state,  while  within  its  limits,  any  privilege 
or  immunity  of  its  own  citizens  as  such,  and 
congress  has  the  power  to  enforce  the  same 
by  penal  legislation.^*^® 

Thirteenth  Amendment, — The  thirteenth 
amendment  to  the  constitution,  referred  to  in 
a  preceding  paragraph,^®®  went  no  further 
than  to  prohibit  slavery  or  involuntary  servi- 
tude. It  secures  the  civil  right  of  liberty,  but 
creates  no  other  civil  rights.^®^  Thus,  it  does 
not  prevent  discrimination  between  negroes 
and  white  citizens  with  respect  to  accommoda- 
tions in  schools,  railroad  cars^  hotels,  etc.,  and 
does  not  give  congress  the  power  to  punish 
individuals  for  denying  to  negroes  equal  ac- 
commodations.^®^ 

Fourteenth  Aynendment. —  The  fourteenth 

239  See,  as  to  this  clause,  Slaughter-House 
Cases,  16  Wall.  (U.  S.)  75;  Corfleld  v.  CJoryell, 
4  Wash.  C.  C.  371,  Fed.  Cas.  No.  3,230;  XJ.  S.  T. 
Cruikshank,  92  U.  S.  555. 

260  Ante,  §  513o. 

261  Civil-Rights  Cases,  109  U.  S.  3;  Donnell  v. 
State,  48  Miss.  676,  12  Am.  Rep.  375;  State  y. 
Strauder,  11  W.  Va.  803,  27  Am.  Rep.  606. 

262  Civil-Rights  Cases,  109  U.  S.  3.  See,  also, 
Plessy  V.  Ferguson,  163  U.  S.  537;  Ward  v.  Flood, 
48  Cal.  36,  17  Am.  Rep.  405. 
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amendment  to  the  constitution  provides  that 
"all  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States,  and  of  the 
states  wherein  they  reside,"  and  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,"  and  declares  that  con- 
gress "shall  have  power  to  enforce,  by  appro- 
priate legislation,  the  provisions  of  this  arti- 
cle." 203 

This  amendment  creates  no  rights,  except 
the  right  of  citizenship.  It  merely  prohibits 
the  states  from  passing  any  law  denying  to 
citizens  of  the  United  States  rights,  privi- 
leges, or  immunities  to  which  they  are  en- 
titled, as  citizens  of  the  United  States ;  from 
depriving  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  from  deny- 
ing to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.     It  protects,  in 


2«a  Const.  IT.  S.  amend.  14. 
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the  first  clause,  such  rights  only  as  belong  to 
persons  as  citizens  of  the  United  States,  and 
not  such  as  belong  to  persons  as  citizens  of 
the  states.^®^  It  applies,  not  to  acts  of  indi- 
viduals merely,  which  may  constitute  an  in- 
vasion of  the  rights  of  citizens  of  the  United 
States,  but. to  the  invasion  or  denial  of  such 
rights  by  the  states,^®*^  and  therefore  congress 
has  no  power,  by  virtue  of  the  amendment, 
to  punish  acts  of  individuals  merely,  as  dis- 
tinguished from  acts  by  or  under  authority  of 
the  state.^®®  For  this  reason,  an  act  of  con- 
gress (the  Civil  Rights  Act  of  1875)  making 
it  an  offense  for  the  proprietors  of  hotels,  pub- 
lic conveyances,  theaters,  etc.,  to  deny  equal 
accommodations  to  any  persons,  was  held  un- 


2w  Slaughter-House  Cases,  16  Wall.  (U.  S.) 
36;  U.  S.  V.  Sanges,  48  Fed.  78;  People  v.  Galla- 
gher, 93  N.  Y.  438,  45  Am.  Rep.  232. 

For  this  reason  it  does  not  secure  the  right  to 
attend  the  public  schools  of  a  state.  People  v. 
Gallagher,  supra.  And  see  Cory  v.  Carter,  48 
Ind.  327,  17  Am.  Rep.  738. 

2«5  Younger  v.  Judah,  111  Mo.  303,  33  Am.  St 
Rep.  527;  U.  S.  v.  Cruikshank,  92  TJ.  S.  542;  TJ.  S. 
V.  Harris,  106  U.  S.  635;  U.  S.  v.  Sanges,  48  Fed. 
78. 

see  Civil-Rights  Cases.  109  U.  S.  3.  23;  TJ.  S.  v. 
Cruikshank.  92  U.  S.  542,  555. 
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constitutional.^®^  The  same  is  true  of  the 
act  of  congress  punishing  conspiracies  to  de- 
prive any  person  of  equal  privileges  and  im- 
munities under  the  laws,  or  equal  protection 
of  the  laws,  for  it  is  directed  against  acts  of 
individuals  only.^*® 

Congress,  however,  has  the  power  to  pun- 
ish acts  of  individuals  depriving  citizens  of 
the  United  States  of  rights  given  them  by  the 
federal  constitution,  and  therefore  the  su- 
preme court  has  sustained  acts  punishing 
conspiracies  to  injure,  oppress,  threaten,  or 
intimidate  any  citizen  in  the  free  exercise  or 
enjoyment  of  any  right  or  privilege  secured 
to  him  by  the  constitution  or  laws  of  the 
United  States,  or  to  prevent  or  hinder  his 
free  exercise  or  enjoyment  thereof ,^®® — as  the 
right  to  infoiTO  a  United  States  marshal  of 
violations  of  the  revenue  laws,^^^  or  the  right 
to   establish    a   homestead   claim   to   public 


2«T  CivU-Rights  Cases,  109  U.  S.  3,  23. 

2«8Rev.  St.  §  5519;  U.  S.  v.  Harris,  106  U.  S. 
629;  Baldwin  v.  Franks,  120  U.  S.  678. 

2«»In  re  Quarles,  158  U.  S.  532;  U.  S.  v.  Wad- 
dell,  112  U.  S.  76;  Ex  parte  Yarbrough,  110  U.  S. 
651. 

270  In  re  Quarles,  supra. 
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lands,^^^  or  the  right  to  vote  at  an  election  of 
representatives  in  congress,^^^  etc.  Congress 
also  has  the  power,  under  this  amendment, 
to  punish  acts  by  state  officers  which  consti- 
tute a  violation  thereof.^^^ 

Equal  Protection  of  the  Laws. — The  pro- 
vision in  the  fourteenth  amendment  that  no 
state  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,  and 
which  congress  has  the  power  to  enforce  by 
penal  legislation,  if  it  sees  fit,  has  been  held 
to  prohibit  a  state  from  passing  any  law  which 
discriminates  injuriously  against  particular 
persons  or  classes,  or  which  abridges  equal 
civil  or  political  privileges,  or  which  affords 
less  protection  to  life,  liberty,  or  pro]">erty  to 
one  class  than  another.^^*  It  prohibits  stat- 
utes denying  to  a  particular  class  of  persons 
equal     accommodation     in     public     convey- 

271  u.  S.  V.  Waddell,  supra. 

272  Ex  parte  Yarbrough,  supra. 

273  Murray  v.  Louisiana,  163  U.  S.  101  (dis- 
crimination in  selecting  and  summoning  Jurors). 
And  see  Virginia  v.  Rives,  100  U.  S.  313;  Ex 
parte  Virginia,  100  U.  S.  347. 

274  See  Wurtz  v.  Hoagland.  114  U.  S.  606;  In 
re  Ah  Fong,  3  Sawy.  157,  Fed.  Cas.  No.  102;  Don- 
nell  v.  State,  48  Miss.  678,  12  Am.  Rep.  375. 
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anoes,  and  public  places  of  amusement,  public 
schools,  etc.^'^  But  it  does  not  prevent  a 
statute  requiring  separate  accommodations 
for  white  persons  and  negroes,  if  the  accom- 
modations are  equal.^^® 

Fifteenth  Amendment.  —  The  fifteenth 
amendment  to  the  constitution  declares  that 
"the  right  of  the  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the 
United  States,  or  by  any  state,  on  account  of 
race,  color,  or  previous  condition  of  ser^a- 
tude,"  and  that  congress  ''shall  have  power 
to  enforce  this  article  by  appropriate  legisla- 


275  See  Claybrook  v.  City  of  Owensboro,  16 
Fed.  297;  State  v.  Duggan,  15  R.  I.  403;  People 
V.  King,  110  N.  Y.  418,  6  Am.  St.  Rep.  389;  Ward 
V.  Flood.  48  Cal.  50,  17  Am.  Rep.  405. 

276  Carriers:  Plessy  v.  Ferguson,  163  U.  S. 
537;  Memphis  &  C.  R.  Co.  v.  Benson,  85  Tenn. 
627.  4  Am.  St.  Rep.  776;  Louisville  &  N.  O.  &  T 
Ry.  Co.  V.  State,  66  Miss.  662,  14  Am.  St.  Rep.  599. 

Places  of  amusement:  Bowlin  v.  Lyon,  67 
Iowa.  536,  56  Am.  Rep.  355;  Younger  v.  Judah,  111 
Mo.  303,  33  Am.  St.  Rep.  527. 

Public  schools:  U.  S.  v.  Buritin,  10  Fed.  730; 
Cory  V.  Carter,  48  Ind.  327,  17  Am.  Rep.  738; 
State  V.  Duffy,  7  Nev.  342,  8  Am.  Rep.  713;  Ward 
V.  Flood,  48  Cal.  56,  17  Am.  Rep.  405;  Lehew  v. 
Brummell.  103  Mo.  546,  23  Am.  St.  Rep.  895. 
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tion."  2^*^  Under  this  amendment,  the  author- 
ity of  congress  to  punish  oflFenses  agaiust  the 
right  of  suffrage  at  state  elections  is  limited 
to  acts  done  under  color  of  authority  derived 
from  state  legislation,  and  does  not  extend 
to  punishing  individuals  acting  without  au- 
thority.^'^® 

514.  Exclusive    and    Concurrent   Jurisdiction. 

(a)  In  General. — In  some  cases,  the  juris- 
diction of  congress,  and  of  the  federal  courts 
imder  acts  of  congress,  is  exclusive  of  the 
jurisdiction  of  the  states  and  the  state  courts, 
while  in  other  cases  there  is  concurrent  juris- 
diction. If  the  federal  constitution,  or  acts 
of  congress  passed  in  pursuance  thereof,  have 
expressly  or  impliedly  conferred  exclusive 
jurisdiction  upon  congress  or  upon  the  federal 
courts  to  pimish  particular  acts,  such  acts 
cannot  be  punished  by  the  states.*^*     But  if 

277  Const.  U.  S.  amend.  15. 

278  u.  S.  V.  Amsden,  6  Fed.  819.  See.  also,  U. 
S.  V.  Harris,  106  U.  S.  637;  U.  S.  v.  Reese,  92  U. 
S.  214. 

279  Ex  parte  Bridges,  2  Woods,  428,  Fed.  Cas. 
No.  1,862;  Com.  v.  Felton.  101  Mass.  204;  State 
V.  TuUer,  34  Conn.  280;  People  v.  Sweetman,  3 
Park   Cr.  R.  (N.  Y.)  358;  People  v.  Kelly,  38  Cal. 
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the  constitution  and  acts  of  congress  do  not 
give  exclusive  jurisdiction  to  the  federal 
courts,  and  a  particular  act,  which  is  made 
punishable  by  an  act  of  congress  in  the  fed- 
eral courts,  is  also  injurious  to  the  state  in 
which  it  is  committed,  the  state  has  concur- 
rent jurisdiction  to  punish  therefor.-^^  By 
the<terms  of  the  federal  judiciary  act  of  1789, 
the  courts  of  the  United  States  are  vested  with 
exclusive  cognizance  of  all  crimes  that  are 
made  punishable  by  act  of  congress,  except 
where  the  act  of  congress  makes  other  provis- 
ion."^ 

(6)  Forgeiy,  Counterfeiting,  and  Utter- 
ing.— It  may  no  doubt  be  regarded  as  settled 
that  the  fact  that  the  constitution  of  the  Uni- 

146,  99  Am.  Dec.  360;  State  v.  Kirkpatrick,  32 
Ark.  117;  State  v.  Adams,  4  Blackf.  (Ind.)  146. 

180  Pox  V.  Ohio,  5  How.  (U.  S.)  410;  Moore  v. 
minois,  4  How.  (U.  S.)  13.  affirming  Bells  v.  People, 
4  Scam.  (HI.)  498;  State  v.  TuUer,  34  Conn.  280; 
Com.  V.  FuHer,  8  Mete.  (Mass.)  313,  41  Am.  Dec. 
509;  Com.  v.  Tenney,  97  Mass.  50;  Com.  v.  Barry, 
116  Mass.  1;  Rump  v.  Com.,  30  Pa.  St  475;  State 
y.  Whittemore,  50  N.  H.  245.  9  Am.  Rep.  196; 
Manley  v.  People,  7  N.  Y.  295,  per  Edmonds,  J.; 
Sixemore  v.  State,  3  Head  (Tenn.)  26;  Jett  v. 
Com.,  18  Grat  (Va.)  933. 

S81  See  Com.  v.  Felton,  101  Mass.  204,  206. 
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ted  States  gives  congress  the  power  to  provide 
for  the  punishment  of  counterfeiting  the 
securities  or  coin  of  the  United  States,  and 
tliat  congress  has  done  so^.  does  not  give  con- 
gress exclusive  jurisdiction^  and  that  the 
states  also  have  jurisdiction  to  punish  the 
counterfeiting  of  such  securities  and  coin, 
and  the  uttering  of  such  counterfeits,  within 
their  limits,  as  an  offense  against  the  state. 
The  supreme  court  of  the  United  States  has 
decided  that  a  state  may  punish  the  uttering 
or  circulating  of  counterfeit  coin  or  securities 
of  the  United  States,^®^  but  does  not  seem  to 
have  ])assed  upon  the  question  whether  the 
states  have  the  power  to  pimish  the  counter- 
feiting of  such  coin  or  securities.  That  they 
have  such  power,  however,  has  repeatedly 
been  decided  by  the  state  courts.^®'    There  is 

2R2  Fox  V.  Ohio,  5  How.  (U.  S.)  410;  Moore  v. 
Illinois.  4  How.  (U.  S.)  13,  affirming  EeUs  v.  Peo- 
ple. 4  Scam.   (111.)  498. 

2S3Com.  V.  Fuller,  8  Mete.  (Mass.)  313,  41  Am. 
Deo.  509;  Harlan  v.  People,  1  Doug.  (Mich.)  207; 
Chess  V.  State,  1  Blackf.  (Ind.)  198;  Snoddy  v. 
Howard,  51  Ind.  411,  19  Am.  Rep.  738;  White  v. 
Com.,  4  Binn.  (Pa.)  418;  State  v.  Randall,  2  AHl 
(Vt.)  89;  Hendrick  v.  Com.,  5  Leigh  (Va.)  707; 
Jett   V.    Com..    18   Grat.    (Va.)    933;    Sizemore   v. 
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apparently  only  one  decision  to  the  con- 
trary.^®* It  has  also  been  held  that  a  state 
may  punish  the  forgery  of  a  power  of  at- 
torney to  obtain  a  pension  under  an  act  of 
congress.^®* 

(c)  Perjury, — In  some  states  it  has  been 
held  that  perjury  in  naturalization  proceed- 
ings, even  when  the  proceedings  are  had  and 
the  oath  is  taken  in  a  state  court  under  an  act 
of  congress,  is  exclusively  an  offense  against 
the  United  States,  under  the  act  of  congress 
on  the  subject,^®^  and  that  no  indictment 
therefor  will  lie  in  a  state  court,^®''  but  the 
contrary  has  been  held  in  Pennsylvania  and 
New  Hampshire.^®®  It  has  also  been  held 
that  an  indictment  will  not  lie  in  a  state  court 
for  perjury  before  a  United  States  land  offi- 
cer,^®*   or  before  a  United   States  commis- 

State,   3   Head    (Tenn.)    26;    State   v.    Pitman,    1 
Brev.  (S.  C.)  32,  2  Am.  Dec.  645;  State  v.  Tutt,  2 
Bailey  (S.  C.)  44,  21  Am.  Dec.  508. 
284Mattison  v.  State,  3  Mo.  421. 

286  Com.  V.  Shaffer,  4  Dall.  (Pa.)  xxvl. 
"•Ante,  §  513h. 

287  People  V.  Sweetman,  3  Park.  Cr.  R.  (N.  Y.) 
358,  and  cases  hereafter  cited. 

288  state  V.   Whittemore,   50  N.   H.   245,   9  Am. 
Rep.  196;  Rump  v.  Com.,  30  Pa.  St.  475. 

28»  People  V.   Kelly,   38   Cal.   145,   99   Am.   Dec. 
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sioner  in  a  proceeding  under  an  act  of  con- 
gress,^®^  or  before  a  notary  public  designated 
by  congress  to  take  depositions  in  a  contest 
of  an  election  of  a  representative  in  con- 
gress,^®^  or  before  a  commissioner  in  bank- 
ruptcy appointed  under  an  act  of  congress.*®^ 
(d)  Larceny  and  Embezzlement. —  Lar- 
ceny and  embezzlement  from  the  mails  are 
within  the  exclusive  jurisdiction  of  the  fed- 
eral courts,  and  an  indictment  therefor  will 
not  lie  in  a  state  court.^®^  Nor  can  a  state 
punish  embezzlement  of  the  funds  of  a  na- 
tional bank  by  an  officer  thereof,  for  this  of- 
fense is  covered  by  an  act  of  congress,  and 
the  jurisdiction  of  the  federal  courts  is  ex- 
clusive.^®*   This  is  true,  however,  only  where 

360.  Or  for  perjury  in  an  aflldavit  before  a 
county  clerk  under  an  act  of  congress  relating 
to  the  public  lands  of  the  United  States.  State 
V.  Kirkpatrick,  32  Ark.  117.  And  see  State  v. 
Adams,  4  Blackf.   (Ind.)   146. 

280  Ex  parte  Bridges,  2  Woods,  428,  Fed.  Gas.  No. 
1,862. 

291  In  re  Loney,  134  U.  S.  372. 

202  state  V.  Pike,  15  N.  H.  83. 

203  Com.  V.  Feely,  1  Va.  Gas.  321.  ^ 

204  state  V.  Tuller,  34  Gonn.  280;  Gom.  v.  Fel- 
ton,  101  Mass.  204;  Gom.  v.  Ketner,  92  Pa.  St 
372,  37  Am.  Rep.  692.    Nor  can  it  punish  an  ac> 
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the  eiiibezzleiiieiit  is  of  the  funds  of  the  bank. 
Notwithstanding  the  act  of  congress,  a  state 
may  punish  an  officer  of  a  national  bank  for 
stealing  or  embezzling  property  specially  de- 
posited by  a  customer  of  tlie  bank,  as  a  pack- 
age of  bonds  or  plate  specially  deposited  in 
its  vaults  for  safe-keeping,  for  the  property 
in  such  a  case  is  not  the  property  of  the 
bank.^®*  In  a  Connecticut  case  it  was  held 
that,  where  an  act  of  congress  creating  a  cor- 
poration (as  a  national  bank)  provides  a 
punishment  to  be  inflicted  upon  any  officer 
of  the  corporation  who  embezzles  its  prop- 
erty, it  is  not  competent  for  the  state  legis- 
lature to  make  the  same  act  an  offense  against 
the  laws  of  the  state ;  but  that,  where  an  act 
of  congress  creates  a  corporation  within  a 
state,  and  authorizes  it  in  general  terms  to 
pursue  the  business  of  banking,  it  is  com- 
petent for  the  state  leirishiture  to  protect  the 
bank,  and  those  who  deal  with  it,  by  suit- 
able penal  enactments,  since  such  an  enact- 


cessary  to  such  offense,  though  he  may  not  be 
punishable  under  the  act  of  congress.  Com.  ▼. 
Felton,  supra. 

2M  state  V.  Tuller,  34  Conn.  280;   Com.  v.  Ten- 
ney,  97  Mass.  50. 


ment  ia  not  predicated  on,  and  has  no  rela- 
tion to,  any  act  of  congress  or  offense  created 
thereby.  And  it  was  therefore  held  that,  as 
the  act  of  congress  authorizing  the  establish- 
ment of  national  baoks,  and  providing  for  the 
punishment  of  officers  of  such  a  bank  who 
abould  embezzle  its  property  and  funds,  made 
no  provision  whatever  for  punishment  in  case 
of  embezzlement  or  theft  of  the  proiwrty  of  its 
customers,  the  9tato  might  punish  embezzle- 
ment or  theft  by  a  national  bank  officer  or 
employe  of  the  property  of  the  customers  of 
the  bank,  and  that  embezzlement  by  a  teller 
of  a  national  bank  of  property  deposited 
specially  in  the  vaults  of  the  bank  by  one  of 
its  customers  was  punishable  under  a  state 
statute  punishing  of&cers  of  banks  for  embez- 
zling the  property  of  third  persons  deposited 
therein."'  In  Massachusetts  it  has  been 
held  that  a  state  may  punish  the  larceny 
of  property  of  a  national  bank  by  its  officers, 
though  the  same  act  may  be  punishable  as  em- 
bezzlement under  the  act  of  congress,'" 
This,  however,  seems  to  go  too  far. 

*••  State  T.  Tnller,  S4  Conn.  280. 
»*fCoiD.  T.  Banr.  US  Mass.  1. 
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(e)  False  Pretenses. — The  fact  that  the 
obtaining  of  money  or  property  by  false  pre- 
tenses under  certain  circumstances  is  made 
punishable  by  an  act  of  congress  as  an  offense 
against  the  ITnitcd  States  does  not  neces- 
sarily prevent  an  indictment  for  the  act  in  a 
state  court  as  an  offense  against  the  state. 
Thus,  it  has  been  hold  that  a  state  may  pun- 
ish for  obtaining  goods  on  credit  by  false  pre- 
tenses, consisting  of  fraudulent  representa- 
tions as  to  solvency,  although  the  fraud  may 
also  be  punishable  under  the  federal  bank-  . 
ruptcy  act.**® 

(/)  Election  Offenses, — The  fact  that  con- 
gress has  the  power  to  punish  offenses  at  elec- 
tions of  representatives  in  congress  does  not 
deprive  the  states  of  jurisdiction  to  punish 
such  offenses.*®* 

(g)  Offenses  in  the  Ports  or  Waters  of  a 
State. — The  words  'Tiigh  seas"  in  the  acts 
of  congress  pimishing  offenses,  and  confer- 
ring jurisdiction  upon  the  federal  courts, 
mean  the  uninclosed  waters  of  the  ocean  out- 
side of  the  jurisdiction  of  the  states, — out- 

2»8  Abbott  V.  People,  75  N.  Y.  602. 
>••  Mason  v.  State,  55  Ark.  529. 
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side  the  fauces  <errae,— and  do  not  include 
arms  of  the  sea  which  are  within  the  juris- 
diction of  a  state.^^^  Offenses  there  commit- 
ted are  not  within  the  act  of  congress  pun- 
ishing, murder  and  other  offenses  "committed 
upon  the  high  seas,  or  in  any  river,  haven, 
basin,  or  bay,  out  of  the  jurisdiction  of  any 
particular  state,**  but  such  offenses  are  pun- 
ishable in  the  state  courts  as  offenses  against 
the  state.8^^ 

(h)  United  States  Forts,  Arsenals,  Dock- 
yards, etc. — The  constitution  of  the  United 
States,  as  we  have  seen,  confers  upon  congress 
exclvsive  power  to  legislate  over  the  District 
of  Columbia,  and  over  places  purchased  by 
the  United  States,  by  consent  of  the  legisla- 
ture of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings,'®* 
and  no  state  has  any  jurisdiction  to  punish 
for  offenses  committed  in  such  territory.**** 


•00  Ante,  §  488b. 

«oi  U.  S.  V.  Bevans,  3  Wheat  (U.  S.)  336;  U.  S. 
▼.  Grush,  5  Mason,  290,  Fed.  Cas.  No.  15,268; 
Com.  V.  Peters,  12  Mete.  (Mass.)  387. 

•02  Ante,  §  513c. 

>08U.  S.  y.  CorneU,  2  Mason,  60,  Fed.  Cas.  No. 
14,867;  State  v.  Kelly,  76  Me.  331. 
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The  mere  purchase  of  land  by  the  United 
States  is  not  enough  to  oust  state  jurisdiction. 
The  purchase  must  be  by  consent  of  the  legis- 
lature of  the  state^  and  for  one  or  the  other  of 
the  purposes  specified  in  the  constitution.'®* 
Thus,  where  the  United  States  purchased  a 
cemetery  in  the  state  of  Tennessee,  with  the 
consent  of  the  state  legislature,  to  be  kept  as 
a  national  cemetery,  it  was  held  that  the  state 
still  had  jurisdiction  to  punish  for  offenses 
committed  therein.*®' 

(t)  Jurisdiction  Conferred  by  Congress 
on  State  Courts. — In  some  cases,  congress 
has  undertaken  to  confer  upon  state  courts 
jurisdiction  over  offenses  against  the  United 
States,  but  it  has  been  held  that  it  cannot  con- 
stitutionally do  so.  It  certainly  cannot  com- 
pel the  state  courts  to  take  jurisdiction,  and, 
by  the  weight  of  authority,  it  cannot  authorize 
them  to  do  so.'®* 


•04  u.  S.  V.  Cornell,  2  Mason,  60,  Fed.  Cas.  No. 
14,867;  Wms  v.  State,  3  Heisk.  (Tenn.)  141. 

105  Wills  V.  State,  3  Heisk.  (Tenn.)  141. 

•06  Martin  v.  Hunter's  Lessee,  1  Wheat.  (U.  S.) 
330;  Ely  v.  Peck,  7  Conn.  240;  State  ▼.  Tuller, 
34  Conn.  280;  U.  S.  v.  Lathrop,  17  Johns.  (N. 
Y.)  4. 
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ABANDONED  PROPERTY, 

as  the  subject  of  larceny,  662. 
see,  also,  "Larceny." 

ABANDONMENT  OF  PURPOSE, 
as  a  defense,  in  general.  152. 
attempts,  153,  287. 
assault,  413. 
arson,  977. 
burglary,  153,  966. 
conspiracy,  301. 
larceny,  153,  737,  753. 
robbery,  153,  856,  857. 
by  accessary,  394. 
by  principal  in  second  degree,  394. 

ABDUCTION, 

definition,  458. 

particular  statutes,  458. 

construction  of  statutes,  460. 

enticement  for  purpose  of  prostitution.  464. 

ignorance  of  age  of  girl,  169,  462. 
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ABETTORS, 

see  "Principals  and  Accessaries." 

ABORTION, 

definition,  631. 

as  an  offense  at  common  law,  631. 

under  the  statutes,  634. 

justification  and  excuse,  635. 

locality  of  offense  and  jurisdiction,  1216. 

homicide  in  commission  of,  508,  567. 

ABSENCE, 

of  principal  in  second  degree,  365. 
of  accessary  before  the  fact,  376. 
bigamy,  absence  of  spouse  as  defense,  1109. 

ACCESSARIES, 

see  "Principals  and  Accessaries." 

ACCIDENT, 

as  a  defense,  in  general,  132,  156. 
assault  and  battery,  420. 
homicide,  593. 
larceny,  743. 
arson,  977. 

ACCOMPLICES, 

see  "Principals  and  Accessaries." 

ACT, 

see  "Criminal  Act" 

ACT  OF  GOD, 

as  an  excuse,  194. 

ACT  OF  NECESSITY  OR  CHARITY, 
violation  of  Sunday  laws,  1087. 

ADMIRALTY  JURISDICTION, 

see  "Jurisdiction  and  Locality." 


ADUI.TRUY. 

as  an  ollensp,  in  gt^neral.  1112. 
illicit  cohabitation,  1116. 
criminal  intent,  133. 

ifiuorauce  or  mistake  of  fact.  133.  166.  168. 
of  law,   174,  175. 
fOlidtatlon  to  commit.  2n«.  29k. 
BB   provocation   to    r«(iu<-e   homicide   to   man- 
slaughtoi'.  549. 

AFFIDAVITS, 

false  mukinK.  see  "Perjury." 
AFFRAY. 

(leanitlon.  98S 

elements  of  offense,  9S9-995. 
Intent  In  biinging  on  aftray,  130,  181. 
AGENCY, 

responsiiiility  of  principal,  ^95-406. 

acts  directed  or  authorized,  3flS. 

eon  sent  or  acijuleBcence,  397. 

unauthorized  acts.  398. 

neeligence,  400. 

Ilbet,  401. 

nuisance,  403. 

statutory  otrenses,  39S,  403. 

presumption  of  authority,  404. 

ratification.  406. 
responsibility  of  agent.  407. 
partners,  408. 

receiving  stol'^n  goods,  881. 
command  of  prinripal  as  Justification,  199.  40T. 
embezzlement  by  agents,  see  "Embezzlement." 

see,  also.  "Principals  and  Acceeaariea." 
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AGENTS. 

embezzlement  by,  see  "Embezzlement.*' 

see,  also,  "Agency;"  "Principal  and   Ac- 
cessaries." 

AGGRAVATED  ASSAULTS, 
defined,  410,  426. 
particular  offenses,  426. 
specific  intent,  426. 
assault  with  deadly  weapon,  429. 
ability  to  commit  intended  crime,  431. 

see,  also,  "Assault,  and  Assault  and  Bat- 
tery.' 


>f 


AIDERS  AND  ABETTORS, 

see  "Principals  and  Accessaries." 

ALIENS, 

jurisdiction  of  offenses  by,  1161. 
homicide  of  alien  enemy,  471. 

ALTERATION  OP  INSTRUMENTS, 
as  forgery,  911. 

see.  also,  "Forgery  and  Uttering." 

AMBASSADORS, 

violation  of  rights  of,  1147,  1224. 
Jurisdiction  over  offenses,  1161. 

ANIMALS, 

when  the  subject  of  larceny,  663-669. 

killing  or  injuring,  see  "Malicious  Mischief." 

ANIMUS  FURANDI, 
in  larceny.  742. 
in  robbery,  870. 

see,  also,  "Larceny;"  "Robbery." 

APPRENTICE, 

correction  of  by  master,  433. 
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ARMS. 

carrying  weapons,  997. 

ARMY  AND  NAVY 

power  of  congress  to  punish  offenses,  1234. 
command  of  officer  as  justification,  199. 

ARREST, 

assault  and  battery,  unlawful  arrest,  432. 

lawful  arrest,  432. 

resisting  unlawful  arrest,  438. 
homicide  in  resisting  arrest.  519,  541,  602. 

in  effecting  arrest,  589. 
false  imprisonment,  451. 

ARSON, 

definition  and  elements,  968. 
character  of  premises,  969. 
occupancy  of  premises,  971. 
ownership  of  premises,  972-975. 

in  general,  972. 

husband  and  wife,  973. 

occupancy,  not  title,  the  test,  974. 
the  burning,  975. 
intent  and  malice,  146,  977. 
negligence,  156,  977. 
statutory  burnings,  980. 

see,    also,    "Attempts;"    "Principals    and 
Accessaries." 

ASPORTATION, 
in  larceny,  734. 
In  robbery,  855. 

ASSAULT,  AND  ASSAULT  AND  BATTERY, 
in  general,  410. 

the  act  constituting  an  assault,  411. 
mere  threat  or  menaqe  not  an  assault,  411. 
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ASSAULT,    AND'   ASSAULT    AND    BATTERY— 
Cont'd, 
battery,  413. 

Intention  to  commit  a  battery.  416. 
apparent  intention,  417. 
conditional  offer  of  violence,  419. 
accident,  170,  420. 
negligence,  170,  421. 

ejecting  passenger  by  mistake,  159,  note. 
unintentional    injury   in   doing   unlawful    act. 

421. 
ability  to  commit  a  battery,  423. 
aggravated  assaults,  426-432. 

in  general,  168,  426. 

specific  intent.  147,  426. 

assault  with  a  deadly  weapon,  429. 

ability  to  commit  intended  crime,  431. 
lawful  force,  justification,  432-442. 

in  general,  179.  182,  432, 

self-defense,  183,  435.  ♦ 

resisting  unlawful  arrest,  438. 

defense  of  property,  183,  438. 

defense  of  others,  189,  441. 
effect  of  consent.  442-446. 

in  general.  442. 

fighting  and  breaches  of  the  peace,  443. 

submission  through  fear,  445. 

persons  incapable  of  consenting,  445. 

consent  induced  by  fraud,  447. 
locality  of  offense,  and  jurisdiction,  1217. 
offense  against  ambassador.  1147,  1224. 
attempt  to  commit,  277. 

see,   also,    "False    Imprisonment;"    "Kid- 
napping;" "Mayhem." 
ASSEMBLY. 

unlawful  assembly,  998. 


ASSEMBLY— Cont'd. 

disturbance  of  public  assembly,  1010. 
ASSISTANCE, 

rescue  ot  prlsower,  see  "Rescue." 
In  crime  generally,  see  "Conspiracy;"  "Prin- 
cipals and  Accessaries." 
ATHLETIC  SPORTS, 

see    "Assault,    and    Assault    and    Battery; " 
"Breacb  of  the  Peace;"  "Homicide;"  "Prize 
Fighting." 
ATTEMPTS, 

vben  punishable,  In  general,  273-294. 

attempt  to  commit  misdemeanor,  274. 
attempt  to  commit  statutory  ottease.  274. 
attempt  to  commit  Bulcide,  275. 
misdemeanors  merely  mala  prablblta,  276. 
attempt  to  commit  an  attempt,  276. 
attempt  to  commit  an  assault,  277. 
necessity  (or  specISc  Intent,  147,  277. 

specific  Intent  may  be  Inferred,  279. 
Bufllclency  of  act  to  constitute  attempt,  279. 
Intention  and  attempt  distinguished,  279. 
preparation    and    attempt    distiogulsbed, 

280,  ZSZ. 
mere  solicitation  as  an  attempt,  284.  299. 
abandonment  ot  purpose,  2S7, 
adaptation    ot  means    to   accomplishment  ot 

purpose,  £38. 
physical    Impossibility    to    commit    Intended 

crime.  2S9. 
legal  Impossibility  to  commit  Intended  crime, 
293. 
■ee,  also,  "Assault,  and  Assault  and  Bat- 
tery," 
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B. 
BAILEES. 

larceny  and  embezzlement  by,  see  "Embezzle- 
ment;" *'Larceny." 
BANK, 

embezzlement,  see  "Embezzlement," 

BANKRUPTCY, 

offenses  in  connection  with,  1137.  1230. 
power  of  congress,  1230. 
BARRATRY, 

in   general,    1069. 

BATTERY, 

see  "Assault,  and  Assault  and  Battery." 

BAWDY  HOUSES, 
in  general,  1123. 

BEASTS, 

see  "Animals." 
BEES, 

w^hen  the  subject  of  larceny,  665,  note. 

BELIEF, 

see  "False  Pretenses;"  "Ignorance  or  Mis- 
take of  Fact;"  "Ignorance  or  MiBtake  of 
Law." 

BELLIGERENTS, 

homicide  in  killing,  471. 

BESTIALITY, 

see  "Sodomy." 
BIGAMY. 

in  general,  1103. 

the  bigamous  marriage,  1104. 

cohabitation  not  necessary,  1105. 

the  prior  marriage,  1105. 

divorce  or  annulment  of  prior  marria^,  1107. 
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BIGAMY— Cont'd. 

the  criminal  intent.  128,  1108. 

ignorance  or  mistake  of  fact,  164,  172,  1108. 

Ignorance  or  mistake  of  law,  174,  1108. 

motive,  religious  belief,  151. 

death  or  absence  of  former  spouse,  1109. 

locality  of  ofTense,  Jurisdiction.   1220. 

BIRDS. 

as  the  subject  of  larceny.  663. 

BLACKLISTING, 

criminal  conspiracy,  319. 

BLACKMAIL, 

conspiracy,  316. 

BLASPHEMY, 

In  general,  1132. 

"willful"  blasphemy,  137,  138. 

blasphemous  libel,  1133. 

BLASTING, 

when  a  nuisance,  1078. 

BODY  SNATCHING, 
see  "Dead  Bodies." 

BOXING    MATCHES. 

see  "Breach  of  the  Peace." 

BOY. 

see  "Infants." 

BOYCOTT. 

criminal  conspiracy,  319. 

BREACH   OF  PRISON, 
in  general,  1063. 

see,  also,  "Escape;"  "Rescue." 

BREACH  OF  THE  PEACE, 
in  general,  4.  983. 
criminal  intent,  180,  131. 
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BREACH  OF  THE  PEACE— Cont'd. 

effect  of  consent,  443. 

for  particular  oftenses,  see  "Afrray;"  "Carry- 
ing Weapons;"  "Disorderly  Conduct;" 
"Disorderly  Houses;"  "Disturbance  of  Pub- 
lic Assemblies;"  "Dueling;"  "Forcible  En- 
try and  Detainer;"  "Libel;"  "Malicious 
Mischief;"  "Prize  Fighting;"  "Riot;" 
"Rout;"  "Trespass;"  " Unlawful  Assembly." 

BREACH   OF  TRUST. 

see   "Embezzlement;"   "Larceny." 

BREAKING, 

see  "Burglary." 

BRIBERY, 

definition.  1046. 

who  are  the  subjects  of.  1047. 

the  bribe,  1049. 

the  intent,  1050. 

the  act  induced,  or  sought  to  be,  1051. 

offering,  giving,  or  receiving  the  bribe,   1052. 

at  public  election,  1074. 

BUGGERY, 

in  general,  1111. 

BURGLARY, 

definition  and  elements,  928. 
character  of  premises,  930-937. 

dwelling  house,  930. 

outhouses  within  the  curtilage,  931. 

shops,  stores,  etc.,  934. 
occupancy  of  premises,  937-939. 

in  general,  937. 

apartment  houses,  hotels,  etc.,  939. 
ownership  of  premises,  939. 
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BURGLARY— Cont'd, 
the  breaking,  941-956. 

neceBsity   for   breaking,   941. 
of  some  part  of  the  houee.  942. 
slightest  breaking  sufflclent.  943. 
breaking  Inner  doora.  946, 
I'onBtructlve  breaking,  947-861. 
In  general.  947. 

entry  by  artifice  or  fraud,  »48. 
entry  by  Intimidation,  949. 
opening  of  door  by  servant,  etc.,  950. 
entry  through  chimney.  961. 
entry    without    breaking,    and    breaking 

out,  951. 
entry  by  one  having  right  to  enter.  963. 
occupant's  coneent  to  entry,  965. 
the  entry.  956. 

time  of  breaking  and  entry.  959. 
tbe  felonious  Intent,  146.  960-966. 
In  general.  960. 
must  accompany  both   breaking  and  an- 

try,  962. 
may  be  Interred,  14S,  964. 
commlBalon  of  Intended  felony.  966. 
ntatutes  relating  to  burglary,  9S6. 
poBsesBlon   of   burglar's   toolH.  270.  171. 
larceny  from  the  houee.  76E. 
BURIAL  GROUNDS, 

oflenBes  with  respect  to  dead  bodies,  1134, 
BURNING, 

see  "Arson." 

C. 
CAPACITY  TO  COMMIT  CRIME, 

see     "Corporations : "     "Drunken     Persons; " 
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CAPACITY  TO  COMMIT  CRIME— Cont'd. 

"Infants;"  "Insane  Persons;"  "Married 
Women;"  "Principals  and  Accessaries;" 
"Rape." 

CARELESS   DRIVING, 
homicide  by,  571. 

CARELESSNESS, 
see  "Negligence." 

CARNAL  KNOWLEDGE, 

see      "Adultery;"      "Fornication;"      "Rape;" 
"Seduction." 

CARRIERS, 

embezzlement  or  larceny  by,  see  "Embezzle- 
ment;" "Larceny." 

CARRYING    WEAPONS, 
in  general,  998. 

CASTRATION, 
see  "Mayhem." 

CATTLE, 

see  "Animals." 

CEMETERIES, 

offenses  with  respect  to  dead  bodies.  1184. 

CHALLENGE, 
see  "Dueling." 

CHAMPERTY, 

in  general,  1070. 

CHEATING, 

common-law  cheats,  5,  43,  811-815. 
private   frauds   distinguished,  5,   43.   811. 
false  private  tokens,  815. 

see,  also,  "False  Pretenses;"  "Larceny." 
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CHILDREN. 

criminal  responsibility,  see  "iDfanta." 
CHOSES  IN  ACTION, 

as  the  subject  o[  larceny,  672. 
of  embezzlement,  TSl. 
of  false  pretenses.  848. 
o(  robbery,  854, 
forgery  of,  eee  "Forgery." 
CHRISTIANITY. 

as  a  part  of  the  common  law.  1097.  1100. 
CITIES, 

criminal  responsibility.  265. 


CIVIL   RIGHTS. 

power  of  congress  to   imnish  offenses.  1237. 
CLASS  LEGISLATION. 

la  general.  77. 
CLASSIFICATION   OF   CRIMES, 

In  general,  48-62.     See  "Common  Law." 

treason,  felony,  and  misdemeanor.  9. 

mala  in  se  and  mala  problbita,  19. 

infamous  crimes,   17. 

Bee.  also,  the  specific  offenses. 
CLERKS. 

embezzlement    or    larceny    by,    see     "Embez- 
zlement;" "Larceny." 
COCAINE. 

use  of.  as  a  defense,  244. 
COERCION. 

of  wife  by  husband,  see  "Married   Women." 
see.   also.    "Command;"    "Compulsion." 
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COFFINS, 

the  subject  of  larceny,  663. 

COHABITATION. 

see  "Illicit  Cohabitation." 

COINING. 

see  "Counterfeiting." 

COMBINATION, 

see   "Conspiracy;"   "Principals   and   Accessa- 
ries." 

COMFORT, 

ofFenses  against  public  comfort.  1076. 

COMMAND. 

as  a  justification.  195. 

of  husband  to  wife,  see  "Married  Women." 

COMMERCE. 

power  of  congress.  1229. 
with  Indian  tribes.  1229. 

COMMON  BARRATORS, 
a  nuisance.  1069. 

COMMON  CARRIER. 

embezzlement  and   larceny   by,   see   "Embez- 
zlement;" "Larceny." 

COMMON  LAW. 
definition.  27. 
in  England.  28. 
in  the  United  States.  29. 

offenses  against  the  United  States.  33. 

offenses  in  the  District  of  Columbia,  34. 
how  evidenced  and  determined.  35. 
repeal  or  abolition  of  common  law,  26.  38. 
acts  and  omissions  punished  at  common  law, 
in  general,  41. 
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COMMON  LAW— Cont'd. 

fraudB  In  seneral,  43.    See  "Fraud." 
treepaBseB    In    general,    45.    See    "Traa- 

nulBances     In     general,     47.    See     "Nul- 
sancea." 
particular    crimes    anri     their    claaalflcatlon, 
48-62.    See.  also,  epeclflc  crimes. 
In  general.  48. 
o&enscs  aRainst  tbe  persouB  of  indlTld- 

uals,  49. 
offenses    against    the    property    o[    tndl- 

vldualB.  &e. 
otrenaes  against     the   habltatloae  of  In- 
dividuals. 54. 
offeoBes     affecting     the     common  weal  tb 

and  tbe  government,  5G-G1. 
oOenses  affecting  the   admlnlHtratlon  of 

Justice.  55. 
offenses  affecting  the  public  peace,  56. 
offenses  affecting  the  public  trade,  GT. 
offenses  affecting  the  public  health  and 

comfort.  58. 
offenses    affecting   the   public   morals  or 

sense  of  decency,  59, 
offenses   affecting  tbe   administration   ot 

government,  61. 
offenses  against  God  and  religion,  61. 
offenses  against  the  law  of  nations,  62. 
construction  of  statutes  with  reference  to.  99. 
change  ol  common  law.  101, 
COMMON    NUISANCE. 

see  "Nuisances," 
COMMON   SCOLD, 

as  a  nuisance.  10S3. 
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COMPOUND   LARCENY, 

defined,    758.     See    "Larceny." 

COMPOUNDING   OFFENSES, 
in  general,  1066. 

see,  also,  "Misprision  of  Felony." 

COMPULSION, 

as  a  justification,  195. 

coercion   of  wife  by  husband,   see   "Married 
Women." 

CONCEALED  WEAPONS, 
in  general,  997. 

CONCEALMENT, 

of  stolen  goods,  891. 

of  offender,  see  "Principals  and  Accessaries." 

CONCURRENT  JURISDICTION, 
see  "Jurisdiction  and  Locality." 

CONDONATION, 

eftect  as  a  bar  to  prosecution,  331. 

CONFLICT  OF  JURISDICTION, 
see  "Jurisdiction  and  Locality." 

CONGRESS, 

power   to    define    and    punish   crime,    63,    69, 
1221-1224. 
see,    also,    "Jurisdiction    and    Locality;" 
"Statutory  Crimes." 

CONSENT, 

effect,  in  general,  323-330. 
going  beyond  the  consent,  32S. 
persons  unable  to  consent,  329. 
consent  induced  by  duress,  330. 
consent  induced  by  fraud,  330. 
entrapment  into  crime,  343. 
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CONSENT— Cont'd. 

as  to  effect  in  specific  offenses,  see  ''Assault, 
and  Assault  and  Battery;"  "Burglary;" 
"Larceny;"  "Rape;"  "Robbery;"  and  other 
specific  crimes. 

CONSPIRACY, 

when  indictable,  in  general,  300-323. 

definition  or  description  of  oftense,  300. 

overt  act  not  necessary,  301. 

the  conspiring  or  agreement,  302. 

at  least  two  persons  necessary,  304. 

husband   and   wife,   304. 

acquittal  of  one  of  two  defendants,  304. 

death  of  one  of  two  conspirators,  304. 
the  unlawful  purpose,  in  general,  305. 
summary   of   indictable   conspiracies,   306. 
the  means  to  be  employed,  307. 
conspiracy  to  commit  crime,  308. 
to  pervert  or  obstruct  justice,  309. 
to  do  immoral  act,  310. 

to  commit  a  mere  private  wrong,  in  general. 
311. 

to  commit  a  trespass,  313. 

to  defraud,  314. 

to  slander  or  extort  money,  316. 

to  injure  another  in  his  trade  or  calling, 
317. 
to  do  acts  prejudicial  to  the  public  general- 
ly, 318. 

to  defraud  the  public,  319. 

to  conduct  a  mock  auction,  319. 

to    manufacture     and     market     spurious 
goods,  319. 

to  put  valueless  shares  of  stock  on  the 
market.  319. 
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CONSPIRACY— Cont'd. 

to  give  shares  of  stock  a  fictitious  val- 
ue, 319. 
combinations  among  workmen,  319. 
combinations    to    raise    or    lower    prices, 
822. 
locality  of  offenses,  jurisdiction.  1181. 

CONSTITUTIONAL  LAW, 

power  to  define  and  punish  crime,  63-92. 
power  of  the  state  legislatures,  63,  66. 
power  of  congress,  63,  69.     See,  also,  "Juris- 
diction and  Locality." 
power  of  territorial  legislatures,  63,  70. 
constitutional  limitations  on   power  of  legis- 
latures, 70-91. 
in  general,  70. 
form  of  statutes  and  requirements  as  to 

enactments,  72. 
local  and  special  laws,  73. 
due  process  of  law,  in  general,  78. 
right   to    follow    lawful    business   or    oc- 
cupation,  78. 
right  to  make   contracts,   76. 
class  legislation,  77. 

police  power  of  the  state,  in  general,  79. 
regulations   as   to   food   products,   in 

general,  80. 
prevention  of  fraud,  81. 
protection   of   public   morals,   health, 

and  comfort,  82. 
regulation   of   places   of   amusement, 

83. 
Sunday  laws,  1087. 
ex  post  facto  laws,  in  general,  84. 
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CONSTITUTIONAL  LAW— Cont'd. 

laws     creating    or    aggravating     of- 
fenses, 85. 
laws  affecting  punishment,  86. 
prison  discipline,  89. 
laws   regulating  mode   of   procedure. 

89. 
changing  rules  of  evidence.  91. 
Indefiniteness  of  statutes,  92. 

see,  also,  "Statutory  Crimes." 

CONSTRUCTION    OF    STATUTES, 
general  rules,  93-110. 

see  "Statutory  Crimes." 

CONSULS, 

jurisdiction  over,  1161. 

CONTAGIOUS   DISEASE, 

exposure  to,  as  a  nuisance,  1077,  1078. 
death  from,  as  murder,  472. 

CONTINUING  TRESPASS, 

in  larceny,  730.     See  "Larceny." 

CONTRIBUTORY  NEGLIGENCE, 
see  "Negligence." 

CONVERSION, 

when  larceny,  see  "Larceny." 

when   embezzlement,   see   "Embezzlement." 

COOLING  OF  BLOOD, 
see  "Homicide." 

CORPORATIONS, 

criminal  responsibility,  in  general,  258-265. 
nonfeasance,  258. 
misfeasance,  260. 
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CORPORATIONS— Cont'd. 

offenses  involving  personal   violence  or  evil 

intent,  263. 
municipal  corporations,  265. 

CORPSES, 

see  "Dead  Bodies." 

COUNTERFEITING. 

power  of  congress  to  punish,  1232. 
state  and  federal  jurisdiction,  1245. 
possession   of   articles   with   intent   to   coun- 
terfeit, 270,  271. 
possession  of  counterfeit  money,  270.   271. 
ignorance  of  fact,  158,  159. 
see,  also,   "Forgery." 
CRIME, 

definition  and  nature,  1. 

necessity  for  prohibition  by  law,  25. 

violation  of  municipal  ordinances,  whether  a 

crime,  2. 
distinction      between      public      and      private 

wrongs.  4. 
crimes  both  public  and  private  wrongs,  6. 
distinguishing   characteristic,   7. 
statement  of  Austin,  7. 

principles  based  on  distinction  between  pub- 
lic and  private  wrongs,  8. 
treason,   felonies,   and   misdemeanors,   9. 

term   "crime"  includes  misdemeanors.   9. 
infamous  crimes,  17. 

crimes  mala  in  se  and  mala  prohibita,  19. 
merger  of  offenses,  20. 
classification  of  common-law  crimes,  48-62. 
criminal  intent,   see   "Criminal   Intent" 
criminal  act,  see  "Criminal  Act." 
see.  also,  more  specific  heads. 
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CRIME  AGAINST  NATURE, 
in  general,  1111. 

CRIMINAL  ACT, 

necessity  for  criminal  act,  in  general,  268. 
having  possession  of  articles  with  criminal 
intent,  270. 
burglar's  tools,  270. 
counterfeit  coin   or  money,  270. 
obscene  publications,  270. 
tools  for  counterfeiting,  270. 
statutes  punishing  mere  possession,  271. 
procuring  with  criminal  intent,  271. 
Ect  intended  as,  but  not  constituting,  a  crime. 

272. 
attempt  to  commit  crime,  273-294.    See  "At- 
tempts." 
solicitation    to    commit    crime,    295-299.     See 

"Solicitation." 
conspiracy,   300-323.     See   "Conspiracy." 
effect  of  consent  as  between  individuals,  323- 

330.    See  "Consent." 
effect  of*  recovery  in  civil  action,  330. 
settlement  and  condonation,  331. 
effect  of  wrong  on  the  part  of  the  person  in- 
jured, 333. 
contributory   negligence    of   person    injured, 

337. 
contributory  acts  or  negligence  of  third  per- 
sons, 339. 
entrapment  into  crime,  341. 

for  specific  crimes,  see  specific  heads. 

CRIMINAL  INTENT, 
in  general,  121-166. 

mere    criminal    intent   not    punishable,   268. 
See  "Criminal  Act." 
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CRIMINAL  INTENT— Cont'd. 

necessity  for  criminal  Intent  at  common  law, 

121. 
necessity  for  criminal  intent  In  statutory  of- 
fenses.  123-129,   159-167. 
criminal    intention    presumed    from    act,    130. 
responsibility  for  unintended  results.  In  gen- 
eral. 132-134. 

intention  to  commit  a  crime.  132. 

immoral  acts.  133. 

consequences     not    natural    or     probable. 
133. 

acts  merely  mala  prohibita,  134. 

mere  civil  wrongs,  134. 
willfulness,  134-138. 
wantonness,  138. 
malice,  in  general,  138-145. 

in  penal  statutes,  140. 

wrongful   intent  necessary.    141. 

reckless  and  wanton  acts,  141. 

restricted   meaning  of  "malice,"  142. 

express  and  implied  malice,  143. 
specific   criminal   intent,   in   general,   14S-149. 

illustrations,  146. 

specific  intent  may  be  inferred  from  act, 
148. 
motive.  In  general,  149-151. 

absence  of  motive,  149. 

good  motive,  150. 
religious    belief   or    scruples,    151. 
repentance  and  change  of  intent,  152. 
negligence.   In   general,    153-156. 

negligent  acts  of  commission,  153. 

omission  to  act,  154. 

offenses  requiring  a  specific  intent,   155. 


CRIMINAL  INTENT— Cont'd. 

Ignorance  or  mistake  ol  fact,  156-172.  See 
"Ignorance  or  Mistake  of  Fact." 

ignorance  or  mistake  o(  law,  1T2-17S.  See 
"Ignorance  or  Mistake  of  Law." 

juBtlficatlon.    17iJ-203.    See    "Justlflcatlon." 

lesponBlblllty  of  married  women.  203-209. 
See  "Marriert  Women." 

responsibility    of    infants,    210-217.    See    "In- 

responBlblllty     of     Insaae     persons,     217-240. 

See  "Insane- Persona." 
responsibility   ot   drunken     persons,    240-268. 

See  "Drunken  Persons." 
responsibility    of    corporations,    268-265.     See 

"Corporations;" 
foncurrence  of  act  and  intent,  266. 
ratification  ot  another's  act,  267. 
as   to  intent  in   particular  oflenses.  see  the 

speclQc  offenses. 
CRIMINAL    TRESPASS. 
see  "Trespass." 


CUHSINO, 

in  general,  1131. 
CURTILAGE, 

Bee  "Arson;"  "Burglary." 
CUSTODY. 

distinguished    From    pasaeaalOQ,    687,   698. 
Bee  "Larceny." 
CUSTOM  AND  USAGE, 

tm  a  Justiacatlon  or  excuse,  201,  760. 
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CUSTOM  LAWS, 

power  of  congress,  1228. 

D. 

DAMS, 

as  nuisances,  1091. 

DANGER, 

apprehension  of,  see  "Homicide." 

DANGEROUS  WEAPONS, 
see  "Deadly  Weapons." 

DEAD  BODIES, 

offenses  with  respect  to,  1134. 

criminal  intent,  131,  note. 

motive,  151,  note. 

religious  belief,  152. 
not  the  subject  of  larceny.  662. 

DEADLY  WEAPONS, 
defined,  429. 

use  of,  as  showing  malice,  502. 
manslaughter  by  careless  handling,  672. 
assault  with,  429. 

DE.\TH, 

see  "Homicide." 

DECEASED  PERSONS, 
libel  on,  1016. 

DECEIT, 

see  "Cheating;"  "False  Pretenses." 

DEFENSE, 

see    "Assault,    and    Assault    and    Battery;" 
"Homicide." 

DEFINITIONS, 

abduction,  458. 
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DEFINITIONS— Cont'd . 
abortion,  631. 

acceaearf  before  tbe  fact,  374. 
accesBary  after  tbe  fact,  377. 
act  oC  necessity.  1087, 
adultery,  1112. 
affray,  9B9. 
against  the  will.  870. 
agent,  803. 

aggravated  assault,  410.  4S6. 
snImuB  turandl,  742. 
arson,  968. 
asportation,  734,  8G6, 
assault,  410. 

assault  and  battery,  410. 
attempt,  273. 
bailee,  SOS. 
barratry,  1069. 
battery,  413. 
bawdy  bouse,  1123. 
bigamy.  1103. 
blasphemT,  1132. 
breach  ot  prison,  1063. 
breach  ol  tbe  peace,  4,  983. 
breaking,  941. 
bribery,  1046. 
buggery,  1111. 
burglary,  928. 
burn  log,  975. 
carnal  knowledge,  643. 
champerty,  1070. 
cbeatlng,  811. 
class  legislation,  77. 
clerk,  800. 
•ommon  barrator,  1069. 


DEFINITIONS— Cont'd. 
w.  27, 
I  DuiBance.  5,  47.  58,  59.  1076. 
1  scold.  1083. 
compounil  larcenj-    850,  768. 
compotindlnE  lelony,  106G. 
coDGplrat^y    300. 

conBtructlve  breaklDg.  928,  947, 
continulnE  treBpaea,  730. 
coolfng  of  blood,  658. 

crime  against  nature,  1111. 
criminal  Intent,  121. 
curtilage.  931,  970. 

cuatody,  fi87,  898. 

dangerous  weapons,  429. 

deadlj*  weapons,  429. 

dcllbpratlon.  ■!fl3,  B27. 

delusion.  224-230. 

disorderly  conduct,  1083. 

disorderly  house,  1011.  1084.  112-,  1128 

dl^turbanci'  ot  asBembliES,  1010. 

due  process  of  law,  73-83. 

dwelling  bouse,  930,  989. 

esveBdropiiiiig.  1084. 

embezzlement,  775. 

embracery,  1063. 

emotional  insanity.  238. 

employe,  805. 


entry  (burglary),  956, 
escape,  1060. 
ex  post  facto  law,  84. 
excusable  homicide.  D9I. 
express  malice.  143.  49^. 
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DEFINITIONS— Cont'd, 
extortion,  10  S5. 
false  Imprisonment,  461. 
false  pretenses,  SIS. 
false  token B,  S15. 
fear  (robbery)   8G3. 
telonlouB  Intent,  742,  960. 
felony,  11-17. 
force  (rape),  636. 
(robbery),  860. 
forcible  entry  and  detainer,  086. 
forestalling,  1139. 
forgery  899. 
tornicatlon,  1112. 
gaming  house,  1126. 
grand  larceny,   EGO,  754. 
bigb  seas,  llGl. 
higb  treason,  10. 
iiomictde,  46&. 
liouae  of  111  fame,  1123. 
buman  being,  468. 
Ignorance  ol  (act,  156. 
Ignorance  oF  law,  172. 
Ill  fame  (house  of),  1123. 
illicit  cohabitation,  1116. 
Implied  malice,  143,  496. 
Imprisanmeot.   461. 
incest,  1109. 

Indecent  exposure,  1130. 
Infamous  crime,  17. 
Insanity,  217-240. 
fnternatlonat  law,  1141. 
Involuntary  manslaugbter,  662. 
Irresistible  Impulse,  231. 
Justifiable  homicide,  GS2. 
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DBFINITIONS— Cont'd, 
kldnappfne,  4GG. 
larceny,  649. 

larceny  from  tbe  pereon,  169. 
larceny  from  the  dwellfiiE  hoiue,  766. 
law  ot  nations,  1141. 
libel,  1013. 

livInK  In  adultery,  1116. 
lucri  causa,  750. 
lunatics,  217. 
maiming,  449. 
maintenance,  1070. 
mala  In  se,  19. 
mala  prohlblta,  19. 
malice.  138-146.  897.  977.  1018. 
malice  aforethought,  492. 
molicloua  mlscblet  892,  1084. 
manHlaugbter,  E30. 
majliem,  449, 
merger,  20. 

mlBconduct  la  office.  10G4. 
misdemeanor,  17. 
misprision  of  felony,  1068. 
mistake  of  fact,  1G6. 
mistake  of  law,  I7S. 
monopoly,  1140. 
moral  Insanity,  238. 
motive,  149. 
murder,  491. 

murder  in  the  Brst  degree,  524. 
murder  in  the  second  degree.  524.  F2!>. 
necessity,  190. 
negligence.  153. 
nighttime,  959. 
nuisance,  G.  47,  58,  59,  1076. 


INDEX 

DEFINITIONS— Cont'd. 

obaceoe  lanKuage,  1131. 

obscene  libel,  1128. 

oppresflloD,  10B7- 

owUng.  1138. 

partial  insanltr,  224-230. 

perjury,  1028. 

petit  larceny,  650,  7E4. 

petit  treaeoD,  10. 

piracy,  1114. 

police  power,  79. 

pOBBeaslon,  6  87,  698. 

premeditation,  193,  G27. 

preteaee,  818. 

principal  in  tbe  first  degree,  3'!1. 

principal  in  tbe  secont)  .Jegree.  364. 

prison  breach,  1063. 

private  wrong,  4. 

privileged  communications,  1019. 

prise  fighting,  99S. 

provocation,  637. 

public  nuisance,  6,  47,  68,  69,  1078. 

public  place,  993. 

public  wrong,  4. 

publication  (or  libel),  1017. 

putting  In  tear  (robbery),  S63. 

rape,  636. 

receiridg  stolen  goods,  S74. 

regratlag,  1139. 

rescue.  1065. 

riot,   1003. 

robbery,  852. 

rout.  1002. 

scold,  1083. 

Be  detendendo,  692. 
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DEFINITIONS— Cont'd, 
seduction,  1117. 
self-defense,  183,  598. 
servant,  800. 
simple  larceny,  649. 
smuggling,  1137. 
sodomy,  1111. 
specific  intent,  145-149. 
subornation  of  perjury,  1027,  1045. 
taking  (in  larceny),  683,  686. 
treason,  10,  1228. 
unlawful  assembly,  998. 
unnatural  crime,  1111. 
uttering  (forged  instrument),  900,  923. 
voluntary  escape,  1060. 
voluntary  manslaughter,  531. 
wantonness,  138. 
willful,  willfully,  134-138. 

DEGREES  OF  MURDER, 
see  "Homicide." 

DELIBERATION, 
see  "Homicide." 

DELIRIUM  TREMENS, 
as  a  defense,  247. 

DELUSION, 

see  "Insane  Persons." 

DETECTIVES, 

entrapment  into  crime,  341. 

DISEASED  MEAT, 

see  "Food  and  Food  Products." 

DISOBEDIENCE  OF  ORDERS, 
of  a  statute,  1072. 
of  orders  of  court,  1073. 


DISORDERLY  HOUSES. 

as  a  nulB&nce,   In  genera],  1011.  1084,   1123, 
1126. 

bawdy  houeee,  1123. 

letting  premises,  1125. 

gaming  houses,  1126. 
DISTRICT  OF  COLUMBIA, 

common-law  oSenees.  34. 

power  of  congress  to  punish  offenaea,  IS3b. 
DISTURBANCE  OF  ASSEMBLIES, 

In  general,  1010. 
DOCKYARDS. 

jurisdiction  of  offenses  in,  1262. 

power  of  congress,  1226. 
DOGS. 

as  the  subject  of  larceny,  6 68. 
see,  also,  "Animals." 


DOMESTIC   AUTHORITY, 

as  JuaUflcation.  182. 
DRUNKENNESS, 

as  an  offense,  1134. 

voluntary  drunkenness  generally  no 
241. 

does  not  aggravate  offense,  243. 

use  of  morphine  and  cocaine.  244. 

drunkennesB  of  Insane  person,  24G. 

Inrolontary  drunkenness,  240. 

irrealsUble  appetite  for  drink,  247. 


ff 
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DRUNKENNESS— Cont'd. 

settled  insanity  or  delirium  tremens,  247. 
drunkenness   negativing  commission   of  act, 

248. 
drunkenness    negativing    specific    intent    or 

knowledge,  249-251. 
homicide  cases,  In  general,  253-258. 
murder  at  common  law,  253. 
statutory  degrees  of  murder,  254-256. 
manslaughter,  256. 

DRUNKEN  PERSONS, 

criminal    responsibility,    in    general,    240-258. 

DUE  PROCESS  OF  LAW, 

power  of    legislature  to  define    and   punish 
crime,  73-83. 
see,  also,  "Statutory  Crimes. 

DUELING, 

in  general,  996. 

ignorance  of  law,  177,  note, 
killing  in  a  duel,  see  "Homicide. 

DURESS, 

see     "Command;"     "Coercion;"     "Larceny; 
"Rape;"  "Robbery." 

DWELLING  HOUSE, 

see    "Arson;"    "Burglary;"    "Larceny." 

E. 

EAVESDROPPING, 

as  a  nuisance,  1084. 

ELECTION  OFFENSES, 

Illegal  voting  and  fraud,  45,  1074.  ( 

ignorance  or  mistake  of  fact,  166. 
of  law,  175. 


» 
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ELECTION  OFFENSES— Cont'd. 

"willful"  refusal  to  vote,  136.  note, 
"willful"  Illegal  voting,  13S. 
state  and  federal  jurisdiction,  1251. 
power  of  congress  to  punish  oftenseB,  1235. 
EMBEZZLEMENT, 

definition  and  elements,  TTG. 
object  of  the  statutes,  777. 
particular  statutes,  77S-7S1. 
the  subject  of  embezzlement,  781-784. 

In  general.  TBI. 

value,  7S2. 

ownersblii,  7  S3. 

property    unlawfully    acquired    or    held, 
335,  TS4. 
poBsesslon  at  time  of  conversion,  785-792. 

In  general,  786. 

embezzlement  by  servants,  787. 

embezzlement  by  bailees,  789. 

persons  other  than  servants  having  mere 
custody.  792, 
character  In  which  property  la  received  or 
held,  792-799. 

In  general.  792. 

relation  of  trust  or  confidence.  793. 

receipt  by  virtue  of  employment.  79E. 

receipt  by  virtue  of  office.  797. 

receipt  for.  or  In  name,  or  on  account  of, 

persons  who  are  within  the  statutOB.  799. 
in  general,  799. 
"clerka"  and  "servanta."  800. 
"agents,"  803. 
"employes,"  805. 
"bailees."  805. 
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EMBEZZLEMENT— Cont'd. 

the  conversion  or  embezzlement,  807. 
the  intent,  810. 

custom  as  a  defense,  public  officer,  203. 
effect  of  settlement  and  repayment,  332. 
locality  of  offense  and  Jurisdiction,  1198. 
state  and  federal  Jurisdiction,  1248. 

EMBRACERY, 

as  an  ofPense,  1053. 

Bce,  also,  "Bribery." 

EMOTIONAL  INSANITY, 
see  "Insane  Persons." 

EMPLOYES, 

conspiracy  by,  see  "Conspiracy." 
embezzlement  by,  see  "Embezzlement" 
larceny  by.  see  "Larceny." 

ENEMIES, 

killing  of,  471. 

ENGROSSING, 
defined,  1139. 

ENTRAPMENT, 

into  crime  as  a  defense,  341. 

ENTRY, 

see  "Burglary." 

ESCAPE, 

liability  of  officer,  1060,  1061. 
liability  of  prisoner,  1062. 
homicide  to  prevent,  589. 

see,  also,  "Prison  Breach;"  "Rescue." 
ESTOPPEL, 

effect  of  wrong  on  part  of  person  injured,  333. 
effect  of  contributory  negligence  of  person 
injured,  337. 


ESTRAY, 

larceo;  of,  729,  note. 
EVIL  INTENT, 

ae©  "Criminal  Intent." 
EX  POST  FACTO  LAWS, 

la  general,  S4. 

laws  creating  or  aggravating  offenses,  S6. 

laws  affecting  punishment,  S6. 

prison  discipline,  89. 

laws  regulating  mode  of  procedure,  89. 

changing  rules  of  evidence,  91. 
EXCUSABLE   HOMICIDE, 

see  "Homicide." 
EXCUSE   AND  JUSTIFICATION, 

see  "Criminal  Intent;"  "JuatlOcation." 
EXPIRATION  OP  LAWS, 

In  genera].  111. 

effect  ol  expiration,  117. 
EXPLOSIVES, 

nuisances,  1077,  1078. 
EXPOSURE, 

Indecent  exposure,  1130. 
EXPRESS  AND  IMPLIED  MALICE, 

distinguished,  143. 
latTORTlON, 

b7  officer,  105  5. 

consplracr  to  extort  monef,  316. 

F. 

FABRICATION, 

see  "Forgerj  and  Ottering." 
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FALSE  AFFIDAVITS, 
see  "Perjury." 

FALSE  ENTRIES, 

see  "Forgery  and  Uttering." 

FALSE  IMPRISONMENT, 
definition,  451. 
the  detention,  451. 
unlawfulness  of  detention,  453. 
intent  and  malice,  455. 

see,    also,    "Assault,    and    Assault    and 
Battery;"  "Kidnapping." 

FALSE  MAKING  OF  INSTRUMENT, 
see  "Forgery  and  Uttering." 

FALSE  MEASURES, 
see  "Cheating." 

FALSE  NEWS, 

when  indictable,  1084. 

FALSE  PERSONATION, 

see  "Cheating;"  "False  Pretenses." 

FALSE  PRETENSES, 
in  general,  818. 
reason  for  statutes,  819. 
the  statutes,  820. 
the  false  pretense,  821-834. 
in  general,  821. 

how  pretense  may  be  made,  822. 
sending  letter  through  mail,  361. 
nondisclosure  of  fact,  823. 
statements  as  to  future  events  and  prom- 
ises, 824-827. 
in  general,  824. 

statements   of   intention   or   expecta- 
tion, 825. 
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FALSE  PRETENSES— Cont'd, 
promises,  826. 

accompanied     by  statements  of  fact, 
827. 

expression  of  opinion  or  belief,  828. 

dealers'  talk  or  puffing,  829. 

falsity  of  pretense,  273,  830. 

pretenses  not  calculated  to  deceive,  831. 
the  Intent,  836-837. 

knowledge  of  falsity  of  pretense,  835. 

intent  to  defraud,  835. 

intent  to  deprive  owner  of  property,  836. 

ignorance  of  law,  176. 
the  pretense  as  the  inducement,  837-842. 

in  general,  837. 
remoteness  of  pretense,  838. 

other  inducements  contributing,  840. 

lapse  of  time,  continuing  pretense,  841. 
negligence  of  person  defrauded,  339,  843. 
the  obtaining  of  property,  844. 
necessity  for  injury,  846-848. 

in  general,  846. 

obtaining  charity,  848. 

wrong  of  person  defrauded,  333,  848. 

the  thing  obtained,  848. 
conspiracy  to  defraud,  314. 
effect  of  settlement  and  repayment,  332. 
locality  of  offense  and  Jurisdiction,  1194. 
state  and  federal  Jurisdiction,  1251. 

see,  also,  "Cheating;"  "Forgery;"  "Lar- 
ceny." 

FALSE  RUMORS, 

when  indictable,  1084. 

FALSE   SWEARING, 
see  "Perjury." 
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FALSE  TOKENS, 
cheating  by,  815. 

see,  also,  "Cheating;"  "False  Pretenaes." 

FALSE  WEIGHTS, 
see  "Cheating." 

FEAR, 

see  "Robbery." 

FEDERAL  JURISDICTION, 

see  "Jurisdiction  and  Locality." 

FELONIOUS  INTENT, 
see  "Criminal  Intent." 

FELONY, 

In  general,  11-17. 

definition  at  common  law,  12. 

the  common-law  felonies,  12,  13. 

felonies  in  this  country,  13. 

felonies  created   by   statute,   13. 

offenses  punished  by  death  or  imprlBonment 

in  state  prison,  14. 
offenses  against  the  United  States,  16. 
merger  of  offenses,  20. 
petit  larceny,  757. 
compounding  felony,  1066. 
misprision  of  felony,  1068. 
attempt  to  commit,  273. 
solicitation  to  commit,  284. 
homicide  in  commission  of,  514. 
homicide  to  prevent,  584. 

FEME  COVERT, 

see  "Married  Women." 

FERAE   NATURAE, 
see  "Animals." 


INDEX  1293 

FERRETS, 

as   the   subject  of   larceny,   667. 

FICTITIOUS  NAME. 

see  "Forgery  and  Uttering." 

FIGHTING, 

see  "Affray;"  "Assault,  and  Assault  and  Bat- 
tery;" "Breach  of  the  Peace;"  "Dueling;" 
"Homicide;"  "Prize  Fighting;"  "Riot" 

FINDING  LOST  GOODS, 
when  larceny,  724. 

FIRE, 

see  "Arson." 

FISH, 

as  the  subject  of  larceny,  663,  664,  note. 

FOOD  AND  FOOD  PRODUCTS. 

unwholesome  or  adulterated,  1079. 

Ignorance  of  fact,  159,  note,  162,  164. 
power  of  legislature  with  respect  to,  80,  81. 

see,  also,  "Statutory  Crimes." 

FORCE, 

see  "Assault,  and  Assault  and  Battery;" 
"Rape;"  "Robbery." 


FORCIBLE  ENTRY  AND  DETAINER, 
when  Indictable,  985. 

FOREIGN  AND  INTERSTATE  COMMERCE, 
power  of  congress,  1229. 

FOREIGNERS, 

Jurisdiction  over,  1161. 

FORESTALLING, 
defined,  1139. 
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PORFBITURB  OP  GOOD'S, 
as  punishment  for  crime,  12. 

FORGERY  AND  UTTERING, 
definition,  899. 

the  subject  of  forgery,  901-904.  - 
false  making  of  instrument,  904,  910. 

in  general,  904. 

false  writing  in  one's  own  name,  906. 

using  one's  own  name  as  that  of  another, 
906. 

using  fictitious  or  assumed  name,  907. 

genuine  signature  of  third  person,  908. 

obtaining  another's  signature  by  fraud, 
909. 
manner  of  making  instrument,  910-913. 

In  general,  910. 

alteration  of  instruments,  911. 

filling  blanks,  ^912. 
validity  and  legal  efficacy  of  instrument,  913- 
918. 

in  general,  913. 

apparent  validity  or  efficacy,  915. 

similitude  of  instrument,  915. 

efficacy  dependent  on  extrinsic  facts,  917. 

false  entries  in  bo^ks  of  accounts,  917. 

recommendations  and  certificates  of  char- 
acter, 918. 
fraudulent  intent.  149,  919. 
actual  injury  not  necessary.  922. 
uttering  forged  instrument,  923,  927. 
innocent  agent,  363. 

locality  of  offense  and  jurisdiction,  1204. 
state  and  federal  jurisdiction,  1245. 
effect  of  ratification  or  condonation,  332. 
ignorance  of  fact,  168,  159. 
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FORNICATION, 

as  an  offense,  1112. 
illicit  cohabitation,  1116. 
seduction,  1117. 
bawdy  houses,  1123. 

PORTS, 

Jurisdiction  of  offenses  in,  1252. 
power  of  congress,  1226. 

FRAUD. 

when  indictable  at  common  law,  5,  43. 

in  dealing  in  food  products,  81.    See  "Food 

and  Food  Products." 
at  elections,  46. 

in  connection  with  bankruptcy,  1137. 
conspiracy  to  defraud,  314. 
to  defraud  the  public,  319. 

see,  also.  "Bribery;"  "Cheating;" 
"Embezzlem^t;"  "False  Pre- 
tenses;" "Forgery  and  Uttering;" 
"Perjury." 

FRUIT, 

as  the  subject  of  larceny,  651,  656. 

G. 

GAME  AND  FISH  LAWS, 

necessity  for  criminal  intent,  128. 

GAMING  AND  GAMING   HOUSES, 
in  general,  1126. 
ignorance  of  law,  175. 

GAS, 

the  subject  of  larceny.  661. 

GOD  AND  RELIGION, 

offenses  against,  61.  1097. 
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GRAND  LARCENY, 

in  general,  754.    See  ''Larceny." 

GRAVE  CLOTHES, 

the  subject  of  larceny,  663. 

H. 

HABITATION, 

see  "Arson;"  "Burglary." 

HEALTH, 

see  "Nuisances." 

HIGH  SEAS. 

see  "Jurisdiction  and  Locality." 

HIGH  TREASON, 
definition,  10. 

HIGHWAYS, 

obstruction  of,  1089. 
failure  to  repair,  1090. 

impossibility  as  justification,  194. 

HOMICIDE, 

the   homicide,    466-490. 
definition,  466.   ^. 
subject  of  homicide,  468-471. 
in  general,   468. 
unborn  children,  469. 
criminals,   470. 
alien  enemies,  471.    . 
manner  of  causing  death,  471-478. 
causal  connection,  478-490. 
in  general,  478. 
contributing  causes,  481-490. 
in  general,  481. 

condition  of  deceased  at  time  of 
injury,  482. 
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HO  MICIDB— Cont'd . 

conduct  of  deceased   at  time  oF 
Injury,  484. 
in  general,  484. 
contributory  negligence,  337, 
4S4. 
condition    of    df(  eased    after    in- 
Jury.  4Sh. 
conduct  of  deceased  alter  Injury, 

486. 
acts  or  urolBslons  of  third    per- 
BOtis,  339,  487. 
In  general,  487. 
art  or   neglect  of   physician 
or  surgeon,  4SS. 
lapse    of    time    between    Injury    and 
death.  400. 
murder  at  common  law,  491-518. 
dennltlon,  4S1. 
malice  aforethought.  492. 
deliberation  and  premeditation.  493, 
express  and  Implied  malice.  49.''>. 
motive,  149. 

actual  Intent  to  kill,  496,  497. 
kilting  person  not  intended,  497. 
absence  ot  actual  Intent  to  kill,  499. 
intention  to  InQict  great  txidily  liarm,  500. 
acts  tending  to  kill  or  cause  great  bodily 

harm,  501. 
use  ol  deadly  weapon,  502. 
assault  with  hands  or  feet,  507. 
setting  Are  to  building.  607. 
committing  or  attempting  abortion,  508. 
reckless  and  wanton  acts.  SOS. 
circumstances    showing     abandoned    and 
malignant  heart,  509. 


1298  INDEX 

HOMICIDE— Cont'd. 

willful  omission  to  perform  duty,  512. 
homicide  in  commission  of  felony,  514. 
in  attempt  to  commit  suicide,  517. 
in  committing  statutory  felony,  518. 
in  resisting  arrest  or  obstructing  officer. 
519. 
suicide,  522,  523. 

attempt  to  commit,  275. 
statutory  degrees  of  murder,  524-530. 
particular  statutes,  524. 
first    degree,    524-529. 
premeditation  and  deliberation,  527. 
second  degree,  529. 
manslaughter  in  general,  530. 

definition,  630. 
voluntary  manslaughter,  531-561. 
definition,  531. 

distinguished  from  murder,  533. 
intention  to  kill,  534. 
absence  of  malice,  536. 
the  provocation,  537-555. 

sufficiency  in  general,  537. 

assault  and  battery,  539. 

unlawful  arrest,  541. 

mutual  combat,  545. 

wife's  adultery,  549. 

sister's  adultery,  551. 

Insulting  words  and  gestures,  551. 

trespass  on  land  or  goods,  553. 

law   and   fact,   or   province  of  court 
and  jury,  555. 
cooling  of  blood,  558-561. 

in  general,  558. 

reasonable  time  for  cooling,  559. 
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HOMICIDE— Cont'd. 

law  and   lact,  or   province  ol  court 
and  jury,  560. 
Involuntary  mane  laughter,  662-681. 
definition,  662. 
malleasance,  563-670. 

In  general,  663.  ' 

assaults  and  breach  of  peace,  664. 

unlawful   gamea,  564. 

correction  of  child  or  pupil,  etc.,  666. 

attempting     or     procuring    abortion, 
567. 

rlotB,  667. 

attempt  to  commit  suicide,  668. 

acts  merely  mala  problblta.  668. 

acts  amounting  to  mere  civil  wrong, 
669. 
mlaleasance,  570-674. 

in  general,  670, 

careless  driving,  etc.,  571. 

handling     deadly     weapons,     polaon, 
etc.,  672. 

negligence  ol  physician  or  surgeon, 
573. 
nonfeasance,  5 7 5-581. 

In  general,  676. 

negligence    In    connection    with    rail- 
roads, etc.,  576. 

negligence  In  connection  with  mines. 
676. 

neglect    ol    children    and    other    de- 
pendents, 577. 

necessity  for  duty  to  act,  579. 

knowledge  of  facts,  681. 

religious  belief  or  scruples,  1 62. 
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HOMICIDE— Cont'd. 

Justifiable  and  excusable  homicide,  582-631. 
justifiable  homicide  in  general,  582-591. 

definition,  582. 

execution  of  criminals,  582. 

homicide  to  prevent  felony,  584. 

to  prevent  misdemeanor  or  trespass, 
588. 

in  suppressing  riot,  588. 

in  efTecting  arrest,  589.  ' 

to  prevent  escape,  589. 
excusable  homicide  in  general,  591-698. 

definition,  591. 

distinguished    from   justifiable   homi- 
cide, 592. 

by  misadventure  or  accident,  593. 

killing  wife's  paramour,  598. 
self-defense,  598-624. 

in   general,   598. 

justifiable  self-defense,  599. 

excusable  self-defense,  601. 

imminence  of  danger,  602. 

acting  on  appearances,  608. 

reasonable     grounds     for     apprehen- 
sion, 610. 

duty  to  retreat,  614. 

accused  of  being  the  aggressor,  619. 

original  assault  with  malice,  621. 

actual  malice  in  killing,  623. 

killing  innocent  person  to  save  life. 
191,  624. 
defense  of  property,  624-629. 

in  general,  624. 

of  habitation,  626. 
defense  of  others,  629. 
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HOMICIDE— Cont'd. 

aseault  with  latent  to  kill,  42M32. 

Insanity  as  a  defease,  see  "loaane  PereoDB." 

drunkenness  as  a  defense,  see  "Drunken  Per- 
sons." 

locality  ol  offense,  and  iurlsdictlon,  1206. 
HOUSE  OP  ILL  FAME. 

In  general,  1123. 
HOUSEBREAKING, 

see  "Burglary," 
HUSBAND    AND    WIFE, 

chastisement  ot  wife,  434, 

conspiracy  between,  304. 

larceny,   681. 

receiving  Btoleo  goods,  S80. 
i-ape,   645, 

defense  of  husband  or  wife,  441,  629. 

criminal   reBponslblllty   of   wife,   203, 

see,   also,   "Married    Women." 

I. 
ICE, 

aa  the  subject  of  larceny,  662,  668. 

imoTs. 

see    "Insane    Persons." 
IGNORANCE  OR  MISTAKE  OF  FACT, 
as  a  defense,  In  general,  15S-17Z. 
effect  at  common  law,  167. 
effect  in  statutory  offenses.  159-167. 
power  of  legislature  to  dispense  with  knowl- 
edge of  fact,   160. 
effect  of  being  engaged  In  unlawful  act,  167, 
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IGNORANCE  OR  MISTAKE  OF  PACT— Cont'd, 
effect  of  being  engaged  in  immoral  act,  168. 
acts  merely  mala  prohibita,  169. 
mere  civil  wrongs,  170. 
ignorance  of  fact  due  to  negligence,  171. 
assault  and  battery,  170. 

ejecting  passenger  by  mistake,  169,  note. 

assault  with  intent  to  kill,  168. 
homicide.  157,  158.  167,  170,  171. 
mistake  as  to  necessity  for  self-defense,  158. 
bigamy,  164.  172. 
illegal  voting.  166. 
keeping  disorderly  house,  167. 
taking  another's  property  by  mistake,  158. 
possession  of  or  passing  forged  instrument  or 

counterfeit  money,  158,  159. 
adultery,  165,  168. 

intercourse  with  girls  under  certain  age,  168. 
abduction  of  girls  under  certain  age,  169. 
sale  or  keeping  of  intoxicating  liquors,   160. 

note.  162,  171. 
obscene  or  immoral  publications.  158. 
unwholesome   or  adulterated   food,   etc.,    159, 
note,  162,  164. 

naphtha,  162. 

calf  of  less  than  certain  age,  162. 

adulterated  liquors.  162. 

oleomargarine.  162. 
receiving  lunatic  into  unlicensed  house,  161. 
transportation  of  slave.  161.  164. 
permitting   minors   in   billiard   rooms   or   sa- 
loons, 163. 
possession  of  government  stores,  164. 
allowing  use  of  vehicle  on  Sunday,  164. 
harboring  or  secreting  slaves,  164. 
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IGNORANCE  OR  MISTAKE  OF  LAW. 

as  a  defensd  la  general,  172-178. 

reasonable  and   unavoidable  negligence,  176. 

negligence  admitted  b7  tbe  state  at  tbe  trial, 
177. 

mistake  of  law  negatlviag  specific  intent,  177. 

bigamy,  174. 

Illegal  voting,  175. 

gaming  or  keeping  a,  gaming  bouse  or  device, 
175. 

obtaining  pioperty  by  false  pretenses.  176. 

dueling.  177.  note. 

larceny,  178. 

robbery,  178. 

perjury,  178. 

matlclouB  mischief,  178. 

adultery.   174,  175. 

sodomy.    177,   note. 
ILL  FAME.  HOUSE  OP, 

in  general,  1133. 
ILLEGAL   VOTING, 

sec  "Election  ODenses." 
ILLICIT  COHABITATION, 

In  general,  1116. 

see   "Adultery ; "    "Fornication ;"   "Seduc- 
tion." 
IMBECILES, 

see  "Insane  Persons." 
IMMORALITY, 

Offenses  against  public  morals, 

see,  also,  "Public  Morals  and  Decency." 

conspiracy  to  do  Immoral  act,  310. 
IMPLIED  MALICE. 

express  and  Implied  malice  distinguished.  143. 
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IMPOTENCY, 

as  a  defense  in  prosecution  for  rape,  648. 

IMPRISONMENT, 

false    imprisonment,    see    "False    Imprison- 
ment." 

INCEST, 

in  general,  1109. 

INDECENCY, 

see  "Public  Morals  and  Decency." 

INDECENT   EXPOSURE, 
in  general,  1130. 

INDIANS, 

power  of  congress.  1229. 

INFAMOUS   CRIMES, 
defined,  17. 

INFANTICIDE, 

in  general,  469. 

see,  also,  "Homicide." 

INFANTS, 

criminal  responsibility,  in  general,  210-217. 

under  the  age  of  seven  years,  211. 

between  the  ages  of  seven  and  fourteen,  212. 

over  the  age  of  fourteen,  214. 

incapacity  other  than  mental,  in  general,  215. 

nuisances  and  other  misdemeanors,  215. 

nonsupport  of  wife,  216. 

physical   incapacity,  216. 

effect  of  privilege  as  to  contracts,  216. 

false   pretenses,  216. 

disposing  of  mortgaged  property,  217. 

command  of  parent.  198. 
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INNOCENT  AGENT, 
In  general,  361. 

INSANE  PERSONS, 

criminal  responsibility  in  general,  217-240. 
criminal  and  civil  liability  distinguished,  218. 
tests  of  responsibility  in  general,  219. 
abandoned  tests,  219. 
capacity    to    distinguish    between    right    and 

wrong,  220. 
mere  weakness  of  mind,  223. 
inability    to    comprehend    ingredients    of   of- 
fense, 224. 
insane  delusions  of  partial  insanity,  in  gen- 
eral, 224. 
connection  between  the  delusion  and  the 

act,  228. 
erroneous   belief   based    upon    reasoning 
and  reflection,  229. 
Insane   irresistible   impulse,  231-237. 
view  that  it  is  no  defense,  231. 
contrary  and  more  reasonable  view,  232. 
moral   and   emotional   insanity,   238. 
periodical    insanity,   239. 
drunkenness,    see    "Drunkenn.ss."    "Drunken 
Persons.*' 

INSTIGATION, 

in  general,  see  "Principals  and  Accessaries." 
entrapment  into  crime,  341,  346. 

INTENT, 

see   "Criminal   Intent." 

INTERNATIONAL  LAW. 
see  "Law  of  Nations." 

INTERSTATE  COMMERCE, 
power  of  congress,  1229. 
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Uf^ufU  iff  i^fcz/ft,  JOtt. 

llttbMlfy  f#/r  p«;rmlttlni;  i^ftcapi*,  1060. 
fulM^t  IffiprUortrn'rnt,  451, 
( iirn^fiUin  of  primmtiv,  434. 
hoMil^lr1«  by,  r*02. 

JOINT  TICN  A  NT, 
Iiirr«tfiy    by,    fI7H. 

JIIDOICH, 

hrllHtry  of,   1046. 

.MIHIHIiICTION   AND  LOCALITY, 
III  Ht^tioriil,  1  Ml). 

liiwh  wHliout  oxtriitorrltorial  ofTect.  180.  114H 
(onilorlnl  IliultM,   1149. 


JURISDICTION  AND  LOCALITY— Cont'd. 

'■nnntrli's.  stntpx.  or  r^nntlea  on  the  Be&,  1161. 
I  lor.. 

in  i;c'iieral,  llli. 

bays  and  other  arms  ol  the  sea,  II53. 
rivers  and  lakes,  1155. 
the  Great  Lakes,  1157. 
vessel B  oF  a  nation,  1168. 
Jurisdiction  over  foreigners,  1161-1167. 

in  general,  1161. 

ambassadors  and  consuls,  litij. 

belllgerentB,  1162. 

oHcDses  by  toreigners  abroad.  1162. 

acts  without,  taking  effect  vltlilii,  state, 
1167. 
Jurisdiction  over  citizens  or  subjects  abroad, 

1168. 
locality  o(  DflenseB.  1172-1220. 

la  general,  1172. 

act  In  one  Jurisdiction,  taking  effect  in 
another,  1172. 

accessaries,  1175. 

parties  concerned  In  misdemeanors,  llTn. 

acts  by  Innocent  agent,  1179. 

conspiracy,  11  SI. 

larceny,  1183-1193. 

robbery,    1193. 

false  pretenses.  1194. 

embezzlement.  1198. 

receiving   stolen   goods,   1201. 

forgery  and  uttering,  1204. 

homicide,  1206. 

abortion,  1216. 

assault,  and  assault  and  battery.  1217. 

libel,  1218. 
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i  Cf RlSDloTlON    AND    LOCALITY —Cont'd, 
sending  threatening  letter,  1219. 
nuisance,  1219. 
bigamy,    1220. 
state  and  federal  Jurisdiction,  1220-1253. 
in  general,  1220. 

jurisdiction  conferred  upon,  and  acts  of, 
congress,  1221-1244. 

general  clause,  1221. 

offenses  on  high  seas,  1224. 

offenses  against  law  of  nations,  1224. 

offenses  in  District  of  Columbia,  1226. 

offenses  in  forts,  arsenals,  etc.,  1226. 

treason,    1228. 

revenue  and  customs  laws,  1228. 

foreign    and      interstate    commerce. 
1229. 

commerce  with  Indians.  1229. 

naturalization  laws,  1230. 

bankruptcy   laws,   1230. 

counterfeiting,  1232. 

post  office  and  post  roads,  1233. 

patents  and  copyrights,  1233. 

army  aind  navy,  1234. 

elections,   1235. 

slavery  and  slave  trade,  1236. 

civil  rights,  1237. 
exclusive     and     concurrent    Jurisdiction, 
1244. 

in   general,   1244. 

forgery,  counterfeiting,  and  uttering, 
1245. 

perjury,  1247. 

larceny,  1248. 

embezzlement,    1248. 
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JURISDICTION    AND    LOCALITY— Cont'd, 
false  pretenses,  1251. 
election  offenses,  1251. 
offenses  in  ports  or  waters  of  a  state. 

1251. 
offenses  in  forts,  arsenals,  etc.,  1252. 
jurisdiction     conferred     by    congress    on 
state  courts,   1253. 

JURORS, 

undue  influence,  1053. 

JUSTICE, 

offenses  against.  1025. 

see,   also,   "Public  Justice." 

JUSTICES  OF  THE  PEACE, 
misconduct  in  office.  1054. 
bribery  of,  1046. 

JUSTIFIABLE  HOMICIDE, 
see  "Homicide." 

JUSTIFICATION. 

as  a  defense,  in  general,  178-203. 
public   authority,   179. 

execution  of  criminals,  179. 

arrest  and  imprisonment  of  criminals  or 

persons  accused,  179. 
homicide  to  arrest  for  felony  or  prevent 

escape,  179. 
as  a  defense  on  prosecution  for  nuisance, 

180. 
as  a  defense  on  prosecution  for  riot,  1009. 
laws  without  extraterritorial  effect,  180. 
domestic  authority,  182. 
prevention  of  offense,  182. 
homicide,  182,  183. 
assault  and  battery,  183. 
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JUSTIFICATION— Cont'd. 

defense  of  one's  person  or  property,  183. 

defense  of  property,  185. 

homicide,  186. 

destroying  animals,  186. 

necessity   for   defense,   186.  , 

apparent  danger,  188. 
defense  of  others,  189. 
necessity  as  a  Justification,  in  general,  190. 

larceny,  191. 

killing  innocent  person  to  save  life,  191. 

impossihility   to   repair   or   restore   high- 
way, 194. 

Joining  rebellion,  194. 

deposing  of  master  by  crew,  194. 

stopping  vehicle  in  street,  194. 

sale  of  liquor  by  physician  or  druggist, 
196. 

Sunday  labor,  195,  1087. 

abortion,  636. 
compulsion  and  command  as  a  Justification, 
in  general,  195. 

joining  rebellion,  196. 

treason,  196. 

riot,  196. 

homicide,  196.  ' 

threats  of  future  injury,  196. 

threats  of  injury  to  property,  197. 

continuance  in  offense  after  cessation  of 
danger,  197. 

command    of    husband,    198.    See,    also, 
"Married  Women." 

command  of  parent,  198. 

command  of  master  or  principal,  199. 

command  of  superior  oflicer,  199. 


JUSTIFICATION— Cont'd. 

custom  or  usage  aa  a  Juetlficatlon  or  excusn. 
261. 
larceor,  201. 
riot.  202. 
misappropriation    ot     money    by    public 

officer,  203. 
indecent  exposure  In  bathing,  203. 
otber  nuisances,  203,  note. 
see,    also.    "Assault,    and    Assault   ami 
Battery;"      "False      Imprisonment;" 
■"Homicide;"  "Nulsancea;"'  and  other 
specific  offenses. 

K. 
KIDNAPPING, 

definition,  1G6. 

nature  ot  the  offense,  456. 

see,  also.  "False  Imprisonment." 
KILLING  ANIMALS. 

as  malicious  mlscbtef,  892. 

as  larceny,  736. 
KLEPTOMANIA, 

see  "Insane  Persons." 


L. 
LABOR, 

violation  of  Sunday  laws,  1085. 
LARCENY, 

definition  and  classification,  649. 
the  subject  of  larceny,  e$l-683. 
In  general,  651. 
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LARCENY— Cont'd. 

real   property,  in   general,   651. 
fixtures,  653. 
severance  of  property  before  talcing. 

655. 
water  and  gas,  661. 
must  be  property  and  the  subject  of  own- 
ership. 661. 
treasure  trove,   661. 
wreck,  662. 
seaweed,  662. 
abandoned   property,   662. 
dead  bodies,  grave  clothes,  etc..  662. 
animals,  in  general,  663. 

animals  ferae  naturae,  663. 
animals  of  a  base  nature,  666. 
dogs,  668. 
lost    goods,    670. 

property     unlawfully     acquired     or     pos- 
sessed, 336,  671. 
choses  in  action.  672. 
value,  676. 
ownership  and  possession,  677. 

special  ownership  in  another,  677. 
Joint  tenants  and  tenants  In  common, 

678. 
partners,  678. 
husband  and  wife,  679. 
third  person  aiding  wife,  681. 
the  taking,  manner  of  taking  possession,  683. 
trespass  in  taking  possession,  686-734. 
in  general,  686. 

conversion  by  one  having  lawful  posses- 
sion, 687-697. 
in  general,  687. 
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LARCENY— Cont'd. 

.    bailees  in  general,  688. 

possession    obtained    with    felonious 
intent,  689. 
by   fraud,   but   without  felonious 
intent,  692. 
termination  of  right  to  possession  be- 
fore taking,  692. 
by  act  of  bailee,  693. 
breaking  bulk,  694. 
delivery   of    possession    by   mistake, 
696. 
conversion  by  one  having  bare  custody, 
698-709. 
in  general,  698. 
servants,  in  general,  699. 

delivery  by  master  to  servant  as 

such,  699. 
delivery  by  master  to  servant  as 

bailee,  701. 
delivery  by  third  person  to  serv- 
ant, 703. 
others    than    servants    having    bare 
custody,  707. 
consent  of  owner  to  part  with  property. 
710-723. 
in  general,  710. 

delivery  by  servant  or  agent,  714. 
taking  not  within  the  consent,  717. 
in  general,  717. 
conditional  delivery,  718. 
consent    under    duress,    722. 
delivery  of  property  '^y  mistake,  728. 
finding  and  appropriating  lost  goods,  724- 
780. 
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LARCENY— Cont'd. 

in  general,  724. 

possession   taken   with   felonious   in- 
tent, 725. 
time  of  acquiring  possession,  729. 
continuing  trespass,  730-734. 
in  general,  730. 

taking  property  by  mistake,  730. 
obtaining  possession  by  fraud,  732. 
continuous  possession  of  stolen  prop- 
erty, 733. 
the  asportation,  734-742. 
in  general,  734. 
asportation  necessary,  734. 
slightest  asportation  sufficient,  737. 
manner  of  asportation,  741. 
return    of    goods,    742. 
the  felonious  intent,  742-754. 
in   general.  742. 

fraudulent  intent  necessary,  158,  178,  743. 
intent  to  deprive  owner  of  property, 

744. 
intent  to  sell  to  owner,  747. 
intent  to  return  for  reward,  747. 
intent  to  pawn,  749. 
intent  to  apply  on  debt,  749. 
effect  of  custom,  201,  750. 
lucri  causa,  750. 

taking  by  general  from  special  own- 
er, 752. 
concurrence  of    intent    and  trespass 

and  asportation,  753. 
change  of  intent,  753. 
necessity  as  a  Justification.  191. 
grand  and  petit  larceny,  754-757. 
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LARCfla<nr— Cont'd. 

[n  general,  754. 
determination  of  value,  756. 
telonj  or  mlBdeineanor,  757. 
compound  larcenleB,  7GS-7S6. 
definition,  758. 

robbery,  7EB.    See  "Robbery." 
larceny  from  the  person,  75^765. 
BtatuteB  requiring  prlrate  at«al- 

iDg,  76S. 
statutes    not     requiring    private 

stealing,  760. 
taking  trom  tbe  person,  7S1. 
persons  drunk  or  asleep,  T8S. 
asportation,  764. 
inUQt,  T6G. 

robbery  d latin gul shed,  785. 
larcenr  Irom   particular  places,   7Gfl- 
776. 
In  general,  766. 
the  place,  767. 

property  must  be  under  protec- 
tion of  house,  770. 
who  may  commit  the  offense,  773. 
ownership  of  the  property,  773. 
entry  of  the  premises,  774. 
asportation,   775. 
Intent,  775. 
solicitation    to   commit   larceny,    295. 
effect  ot  settlement  and  repayment,  332,  753. 
Jurisdiction  and  locality  of  offense,  1183-1193. 
state  and  federal  Jurisdiction,  1248. 

see,  also,  "Attempts;"  "Cheating;"  "Bm- 
beszlement;"  "False  Pretenses;"  "Prin- 
cipals and  Accessaries: "  "Receiving 
Stolen  floods;"  "Hobbsry." 
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LAW  OF  NATIONS, 

defined,  1141. 

piracy,  62,  1144. 

infringement   of   rights   of  ambassadors,   62. 
1147. 

violation   of   passports   or   safeKionducts,   62, 

1147. 

power  and  acts  of  congress,  1224. 

LETTERS, 

threatening  letters,  locality  of  offense.  1219. 

LEWDNESS, 

in  general,  1101. 

see.  also,  "Adultery;"  "Fornication;"  "Il- 
licit Cohabitation;"  "SeducUon;"  "Sod- 
omy." 

LIBEL  AND  SLANDER, 
in  general,  1013. 
against  a  living  person,  1013. 
against  a  dead  person,  1016. 
things  capable  of  being  libels,  1016. 
publication,  1017. 
malice,  1018. 

truth  of  publication,  1018. 
privileged  communications,  1019. 
of  judicial  officers,  1073. 
obscene  libel,  1128. 
blasphemous  libel,  1133. 
conspiracy  to  slander,  316. 
liability  of  principal  or  master,  401. 
locality  of  offense,  and  Jurisdiction,  1218. 

LIVING  IN  ADULTERY, 
in  general,  1116. 
see  "Adultery." 
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LOCAL  AND  SPECIAL  LAWS 
validity  ol,  73. 

LOCALITY  OF  OFFENSES. 

see  "Jurisdiction  and  Locality." 

LOST  PROPERTY, 

larceny    of.    670,   724. 

LUCRI  CAUSA, 
in  larceny,  750. 
in  robbery,  872. 
in  receiving  stolen  goods,  880. 

LUNATICS. 

see  "Insane  Persons." 

M. 

MAGISTRATES, 

misconduct  in  office,  1054. 

MAILS, 

power  of  congress  to  punish  offenses,  1233. 
mailing  obscene  matter,  motive,  150. 

MAIMING. 

see   "Mayhem." 

MAINTENANCE  AND  CHAMPERTY, 
in  general,  1071. 

MALA  IN  SE  AND  MALA  PROHIBIT  A. 
the  distinction  and  its  importance.  19. 

MALICE, 

in   general,    138-145. 
in   penal  statutes,  140. 
wrongful  intent  necessary,  141. 
reckless  and  wanton  acts,  141. 
restricted  meaning  of  "malice,"  142. 
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MALICE— Cont'd. 

express  and  implied  malice,  143»  495. 
as  to  particular  ofPenses,  see  "Arson;"  "Homi- 
cide;" "Libel;"  "Malicious  Mischief." 

MALICE  AFORETHOUGHT, 
see  "Homicide." 

MALICIOUS   MISCHIEF, 
in  general,  892,  1024. 
statutes,  892. 
common  law,  894. 
malice,  897. 

"willful"  killing  of  animals,  186. 
"malicious"  killing  of  animals,  142,  notes, 
specific  intent,  147. 
negligence  not  enough,  156. 
ignorance  of  law,  178. 
defense  of  property,   186. 

MANSLAUGHTER, 
see   "Homicide." 

MARRIAGE, 

bigamy,  1103.    See  "Bigamy." 
incest,  1109. 

abduction  for  purpose  of,  458.    See  "Abduc- 
tion." 

MARRIED  WOMEN, 

criminal  responsibility,  in  general,  203-209. 
particular  offenses,  204. 

presumption  of  coercion  and  rebuttal  thereof, 
206. 

MASTER  AND  SERVANT, 

responsibility  of  master,  395-406. 
acts  directed  or  authorized,  395. 
consent  or  acquiescence,  397. 
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MASTER  AND  SERVANT— Cont'd. 

unauthorized  acts,  398. 

negligence,   400. 

libel,  401. 

nuisance,  403. 

statutory  offenses,  403. 

presumption   of   authority,   404. 

ratification,  406. 
responsibility  of  servant,  407. 
command  of  master,  199. 
embezzlement   and    larceny,    see    "Embezzle- 
ment;" "Larceny." 
chastisement  of  apprentice  or  servant,  433. 
defense  of  master  or  servant,  441,  629. 

see,  also,  "Principals  and  Accessaries.'* 

MAYHEM, 

definition,  449. 

nature  of  the  offense,  449. 

intent  and  malice,  450. 

"willful"  mutilation  of  a  person,  136.  137. 

specific  intent,  147,  note. 

whether  a  felony  or  misdemeanor,  12. 

MENTAL  ELEMENT  IN  CRIME, 
see   "Criminal   Intent.-" 

MERGER  OF  OFFENSES, 
in  general,  20. 

MILK, 

see  "Food  and  Food  Products." 

MISADVENTURE, 
see  "Accident." 

MISCHIEF, 

see  "Malicious  Mischief." 
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MISCONDUCT  IN  OFFICE. 
In  general,  1054. 

MISDEMEANORS, 
defined,  17 

included  in  term  "crime,"  9. 
merger  of  offenses,  20. 
attempt  to  commit,  274. 
solicitation  to  commit,  297. 

.>lISPRISION  OF  FELONY. 
!n  general,  1068. 

see,  also.  "Compounding  Offenses." 

MISTAKE  OF  FACT. 

see   "Ignorance  or   Mistake  of   Fact." 

MISTAKE  OF  LAW, 

see   "Ignorance   or   Mistake   of   Law." 

MOB. 

see  "Riot;"  "Rout;"  "Unlawful  Assembly." 

MONOMANIA. 

see  "Insane  Persons." 

MONOPOLY, 
defined.  1140. 
conspiracy  to  obtain,  322.  1141. 

MORAL  INSANITY, 

see  "Insane  Persons." 

MORALITY. 

see  "Public   Morals." 

MORPHINE, 

use  of,  as  a  defense,  244. 

MOTIVE, 

in  general.  149-151. 
absence   of  motive.   149. 
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MOTIVE— Cont'd. 

gooil  motive.  150. 

religious   belief   nr  scrupleB,    151. 
MUNICIPAL  CORPORATIONS. 

criminal  reBponsiblUty,  2<i5. 


necessity  as  a  JuBtlflcatlon.  194. 
MUTUAL  COMBAT. 

as  provocation  for  homicide,  545. 

N. 
NATIONS, 

aee  "Law  of  Nations." 
NATURALIZATION  LAWS. 

power  of  congress,  1230, 

perjury,  Jurisdiction.  124T. 
NAVIGABLE  WATERS. 

obstruction  of,  1091. 
NAVY, 

command   of  superior  officer   as  a  Justlflca 
tlon,   199. 

power  or  congress  to  punish  oltenses,  1Z34, 
NECESSITY, 

as  a  JustlflcaUon,  190,  lOST,  1091. 
see,   alBO,   "Justiflcatlon." 
NEGLIGENCE, 

In  general,  163-166. 

negligent  acta  Of  commlsalon,  1G3. 

omission  to  act,  1G4. 

offeneea  requiring  a  specific  Intent,  166. 
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NEGLIGENCE— Cont'd. 

contributory   negligence    of   deceased,   homi- 
cide.  337,   484,  486. 
homicide  by  negligence,  see  "Homicide/* 
assault  and  battery  by  negligence,  421. 

NIGHTTIME, 

in  burglary,  defined,  959. 

NON  COMPOS  MENTIS, 
see  "Insane  Persons." 

NUISANCES. 

in  general,  5,  47,  58,  59,  1076. 

public   and    private   nuisances   distinguished. 

5,  1076. 
affecting  public  health  and  safety,  1077. 
affecting  public  comfort,  1080. 
disorderly  conduct,  1083. 
common  scold,  1083. 
eavesdropping,  1084. 
exciting  public  alarm,  1084. 
disorderly  houses,  1011,  1084. 
Sunday  work,  games,  etc.,  1085. 
obstructing  highways,  135,  137,  1089. 
failure  to  repair.  194,  1090. 
obstructing  navigable  waters,  1091. 
pollution  of  waters  and  watercourses,  1091. 
offenses  against  morality  and  decency,  1101. 

See  "Public  Morals  and  Decency." 
power  of  legislature  to  define  and  punish,  81. 
liability  of  principal  or  master,  403. 
locality  of  offense,  and  jurisdiction,  1219. 
justification  and  excuse,  1091. 
in  general,  1091. 

public  necessity  and  authority,  180,  1091. 
legislative  authority,  1092. 
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NUISANCES— Cont'd. 

benefit  to  the  communit]',  10&4. 
acqulesceace  by  public,  109B. 
things  not  nuisances  when  erected,  1096. 
necessity  and  compuUlon,  194. 
effect  ot  custom,  203. 
motive.  151. 
religious  belief,  152. 

Ignorance  or  mistake,  159,  note,  160.  note, 
162.   164.  167.   171. 

O. 

OATH, 

see  "Perjury," 
OBSCENE   EXHIBITIONS. 

as  an  offenae.  1129. 
OBSCENE   LANQUAQB. 

when  an  offense,  1131. 
OBSCENE  LIBEL, 

deSnltlon,  IISS. 

an  Indictable  offense,  1128. 

possession  ol  obscene  publications.  270,  271. 

Ignorance  or  mistake  of  fact,  158. 

mailing  obscene  matter.  ISO. 

motive,  150. 


OBSTRUCTION  OF  HIGHWAYS, 
a  Dulsance.  135.  137,  10S9. 
authority  as  a  JustiO cation.  1091. 


1324  INDEX 

OFFENSIVE   TRADE. 

when  a  nuisance,  1080. 

OFFICERS, 

see  "Public   OflBcers."     See,  also,  "Embezzle 
ment" 

OLEOMARGARINE, 

unlawful  keeping  or  sale,  ignorance,  162. 

OPPRESSION, 

by  public  officer,  1057. 

OVERT  ACT, 

necessary   to   attempt,   279. 

not  necessary  to  conspiracy,  301. 

OWLING. 

defined,  1136. 

OYSTERS, 

as  the  subject  of  larceny,  665,  note. 

P. 

PARENT  AND  CHILD, 

chastisement  of  child,  assault,  432.  433. 

homicide,   565,   594. 
defense  of  parent  or  child,  assault,  441. 
homicide,  629. 
,  neglect  of  children,  homicide,  577. 
responsibility  of  children,  210.     See  "Infants." 
command  of  parent  as  Justification,   198. 
see,  also,  "Infants." 

PARTIAL  INSANITY, 
see  "Insane  Persons." 

PARTIES   TO   CRIMES, 

see  "Corporations;"  "Drunken  Persons;' 
"Infants ; "  "Insane  Persons ; "  "Married 
Women;"  "Principals  and  Accessaries." 
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PARTNERS, 

criminal  responsibility,  408. 
receiving  stolen  goods,  881. 
larceny,  678. 

PASS  BOOK, 

entries  in,  as  forgery,  918. 

PASSING   FORGED   INSTRUMENT, 
see  "Forgery  and  Uttering." 

PASSION, 

reducing  homicide  to  manslaughter,  531. 
see  "Homicide." 

PASSPORTS, 

violation  of,  1147,  1224. 

PAWNING, 

when    larceny,   749. 

PEACE, 

see  "Breach  of  the  Peace." 

PENAL  STATUTES, 

see  "Statutory  Crimes." 

PERIODICAL  INSANITY, 
see  "Insane  Persons." 

PERJURY    AND    SUBORNATION, 
definitions.  1026. 
the  proceedings.  1027. 
falsity  of  testimony,  1030. 
knowledge  and  corrupt  intent,  1031. 

ignorance  of  law,  178. 
materiality  of  testimony,  1033-1040. 

in  general,  1033. 

collateral  matters,  1035. 

incompetent  evidence,  1087. 


N 


1326  INDEX 

PERJURY  AND  SUBORNATION— Cont'd. 

affidavit   or   deposition   not   used    or   in- 
formal, 1037. 
evidence  not  affecting  verdict  or  decision. 

1038. 
incompetency  of  witness,  1039. 
privileged  testimony,  1039. 
voluntary  attendance,  1040. 
the  oath,  1040-1044. 
in  general,  1040. 
materiality  of  oath,  1043. 
Jurisdiction,  1044. 
subornation  of  perjury,  1045. 
state  and  federal  Jurisdiction.  1247. 

PETIT  LARCENY, 

in  general,  754.    See  "Larceny." 

PETIT  TREASON, 
definition.  10. 

PIRACY, 

in  general,  1144,  1224. 

POISON, 

assault  and  battery  by  administering.  416. 
homicide  by  means  of.  498,  525.  572. 
murder  in  first  degree,  525. 
administering  by  innocent  agent,  362. 
negligent  exposure  of,  manslaughter,  572. 
locality    of    ofTense,    Jurisdiction,    1180, 
1206,   1216. 
see  "Homicide." 

POLICE  POWER  OP  THE  STATE, 
in  general,  79-83. 

see.   also,   "Constitutional   Law." 


POLYGAMY, 

Bee  "Bigamy." 
POSSESSION. 

of  articles  with  criminal  Intent,  270. 

In  larceny,  see  "Larceny." 

In  embezilement,  see  "Embezzlement." 
POST  OFFICE. 

power  of  congress  to  punish  olTeDeea.  1233. 

embezzlement,  see  "Embezzlement." 

mailing  obscene  matter.  ISD. 


PRESUMPTION, 

of  criminal  Intent  from  act.  129. 
of  specific  criminal  intent  from  act,  148,  3TS. 
PRETENSES. 

see   "False   Pretenses." 
PREVENTION  OF  OFFENSES. 

as  JuEtlfl cation.  In  general,   182. 
assault  and  battery,  1S3,  432. 
homicide.  1S2.  1S3,  SS4.  SSS. 
PRINCIPALS  AND  ACCESSARIES. 
In  general,  350. 

offenses  in    which    distinction  Is  recognlied. 
351-35E. 
In  general,  351. 
statutory  offenses,  3G2. 
petit  larceny,  363. 
homicide.  354. 
prosecution  and  punishment.  3B6-361. 
principals  In  second  degree,  366. 
occeBHarlea,  357. 
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J^f-i.v.-«k>ik  ;x  ti*  «*joc*i  4«(?')W:.  ZM-ZZ^ 

j/kj^'y'ii^Mkm  Is  offense.  Z71. 

ifi^r^  jEKiftital  appronraJ.  ccc^  172. 

<niibisaJ  Inteou  ZIZ. 

»pt^:Hkf:  inX/ifttt,  Z7A, 
n/^/^trMMirte*  before  tli«  fact,  374-377, 

definition^  374. 

KOlltr  priBdpMl,  375. 

abflMAce  wben  offense  committed,  376. 

tJM  procurement*  command,  or  ooonsel. 
376. 

nondisclosure,  377. 

criminal  intent,  377. 

io';AUt3r  of  offense,  jurisdiction,  117f . 
iLctAsuunrieM  after  the  fact,  377-381. 

definition,  377, 

<'orii mission  of  tlie  felony,  378. 

knowli;dgo,  379. 

ihti  relief  or  assistance,  379. 

pcjrsons   occupying    particular    relations, 
381. 
iLt'tM  for  which  accomplices  are  responsible. 
882-390. 

In  general,  382. 

homicide  or  assault  to  escape,  889. 
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PRINCJJ'ALS    AND    ACCESSARIES— Contd. 
acts   not   cTiminal,  389. 
cast's  of  fntrapment,  390. 
who   may   be   alders   and   abi'UuiK  or  ar 

I'Oiinterniiind  oi'  withtlrawal.  31<4. 
principal  and  agent.  39S. 
mactcr  and  servant,  39G. 
partners.  40S. 

PRINCIPAL  AND  AGENT. 

reBponsiblllty   of  pi'fncfpni.   39S-406. 

ai-tH  directed  or  authorized,  39Ci. 

iiiiistint  or  acquleBcence,  397. 

unauttioi'ixed   arte.  398. 

iii-'gllgenco.  40'i. 

libel.  401. 

luilsanrc,  403, 

utatutory   olTf'nKPii.    .tn^i. 

prpsuraptlon  of  authority.  404. 

rallflratlon,   406. 

rcfelvlng  stolen  goods,  881. 
rc'KponslblMty  of  agent,  40T, 

coniniand    of   principal,    199. 
partners,  408, 
embezzlement      by      agent,      see      '■Kriibiiz 

larceny   by  agent,  aee  "Larceny." 

see,  also,  "Prlnrlpals  and  Aciessarle.t 

PRISON  RRBACH, 
as  an  nrTensc.  106.1, 

aee,   also,   "Esrapi-;"    '"Rcki  ue," 
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PRIZE  FIGHTING. 
In  general,  995. 

PROFANITY. 

in  general,  1131. 

PROMISES. 

as  false  pretenses,  826. 

PROMISSORY  NOTES, 

as  the  subject  of  larceny,   672. 

of   embezzlement,   781. 

of  robbery,  853. 
forgery  of,  see    "Forgery  and  .Uttering." 

PROSTITUTION, 

abduction,   458,    464. 
fornication,  1112. 
adultery,  1112. 
illicit  cohabitation,  1116. 
seduction,  1117. 
bawdy  houses,  1123. 

PROVOCATION, 
see  "Homicide." 

PUBLIC  ASSEMBLY, 
disturbance  of,  1010. 
unlawful  assembly,  998. 

PUBLIC  AUTHORITY, 
as  a  Justification,  179. 

see,  also.  "Assault,  and  Assault  a^d  Bat- 
tery;" "Homicide;"  "Nuisances." 

PUBLIC   CHEATS, 
see  "Cheating." 

PUBLIC  COMFORT, 

offenses  affecting,  1076. 
see  "Nuisances." 


PUBLIC  HEALTH. 

offeneeB  afFectIng,  1076. 
see  "Nulsaaces," 

PUBLIC  JUSTICE, 

oBenses  against,  55,  1015. 

coBBplrary  to  pervert  or  obetruct.  309, 

see,  also,  '"Barratry;"  "Bttbery;"  "Cham- 
perty;" "Compounding  Offenses;"  "Dls- 
obedience  of  Ordere;"  "Election  Ot- 
tenses; "  "Embracery ; "  "Escape; " 
"Extortion ;  '*  "Libel  and  Slander; " 
"Matntenance ; '■  "Misconduct  in  Office;" 
"Misprision  of  Felony;"  "Oppression;" 
"Perjury;"  "Prison  Breach;"  "Rescue," 

PUBLIC   MORALS   AND   DECENCY. 

oflenaefl  against  morality  and  decency,  1101. 

bigamy.  1103.     See  "'Digamy." 

Incest,  1109. 

sodomy,  1111. 

fornication,  1112. 

adultery.  1112. 

Illicit  cohabitation.  IIIG. 

seduction,  1117. 

bawdy  houses.  1123. 

letting  premlsoB.  1125. 
gaming  and  gaming  houses.  1126. 
obscene  libels,  1128. 
obscene,   Indecent,  or  disgusting  enhlbltlona. 

1129. 
Indecent  exposure,  1130. 
obscene  and  profane  languagu.   1131. 
blasphemy,  1132. 

blasphemous  libel,  1133. 
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PUBLIC   MORALS  AND  DECENCY— Cont'd. 
drunkenness,  1134. 

offenses  with  respect  to  dead  bodies,  1134. 
power    of     legislature,     see     ^'Constitutional 

Law." 
conspiracy  to  do  immoral  act,  310. 

PUBLIC  NUISANCE, 
see  '^Nuisances." 

PUBLIC  OFFICERS, 

misconduct  in  office,  in  general,  1054. 

extortion,  1055. 

oppression,  1057. 

fraud  and  breach  of  trust,  1058. 

embezzlement,  see  ''Embezzlement" 

neglect  of  official  duty,  1068. 

refusal  to  serve  an  office,  1060. 

permitting  escape,  1060. 

statutory  offenses,  criminal  intent,  128. 

PUBLIC  PEACE, 

crimes  affecting,  4,  56,  983. 

see  "Breach  of  the  Peace." 

PUBLIC  PLACE, 
see  "Affray." 

PUBLIC  SAFETY,  HEALTH,  AND  COMFORT, 
see  "Nuisances." 

PUBLIC   TRADE, 

offenses  affecting,  1136. 

owling,  1136. 

smuggling,  1137. 

fraudulent  bankruptcy,  1137. 

usury,  1138. 

cheating,  1139.    See  "Cheating." 

forestalling  the  market,  1139. 
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PUBLIC  TRADE— Confd. 

regratlng,  1139. 

engrOBslng,  1139. 

monopoIleB.  1140. 
PUBLICATION, 

af  Ubet.  IDIT. 

obscene  publications,  1138. 
PUNISHMENT, 

power  of  the  legislature  in  general.  63-93. 

ex  post  facto  laws,  84. 

effect  of  expiration  or  repeal  of  law,  117. 

forfeiture  of  goods  at  commoQ  law,  18. 

see,  also,  "ConBtltutionaJ   Law;"  "Statu- 
tory Crimes." 
PUTTING  IN  FEAR. 

see  "Robbery." 


RAILROADS. 

"willful  and  matlciouB"  obstruction  of,  140. 

Degllgence  In  connection  with,  homicide.  576. 
RAILROAD  TICKET, 

as  tbe  subject  of  larceny,  673,  note.  747. 

RAPE, 

deSnItlon,  636. 
force  and  want  of 
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RAPE— Cont'd. 

women   non    compos    mentis,    insensible,   or 

asleep,  639. 
consent  induced  by  intimidation,  640. 
consent  induced  by  fraud,  641. 
carnal  knowledge  of  children,  642. 

ignorance   of   age,   168. 
the  carnal  knowledge  in  rape,  643-645. 

penetration,  643. 

emission,  644. 
husband  and  wife,  645. 
persons  upon  whom  rape  may  be  committed. 

646. 
persons  incapable  of  rape,  646-648. 

boys  under  fourteen,  646. 

impotence.    648.  . 
assault  with  intent  to  rape,  426-432. 
condonation  as  a  defense,  331. 

see.   also,    "Attempts;"    "Principals    and 

Accessaries." 

REBELLION. 

necessity  or   compulsion    as    a  justification. 
194,  198. 

RECEIVING   STOLEN   GOODS, 
in  general,  874. 
the  receiving,  876. 

in  p^eneral,  876. 

from  a  receiver,  878. 

husband  and  wife,  880. 

principal  and  agent,  881. 

partners,  881. 

distinguished    from    larceny    from    thief. 
882. 
character    of  property  as  stolen  property.  88,1. 
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RECEIVING   STOLEN  GOODS— Con fd. 

knowledgo,  3S5. 

fraudulent  intent.  888. 
lucrl  causa,  889. 

license  from  owner.  890. 

receiving  goocis  embezzled,  etc.,  890. 

aiding  In  concealment,  891. 

locality  of  ofrense,  and  jurladictlon.  1201. 
REG  RATING. 

defined.  1139. 
RELIGION, 

offenses  against,  61,  1097. 
RELIGIOUS   BELIEF  OR  SCRUPLES. 

as  a  defense.  151. 
REPEAL  OF  LAWS, 

in  general.  111. 

implted  repeal  of  statutes.  111. 

implied  repeal  of  the  common  l;-v.  ii.".. 

effect  of  repeal.  26,  117. 

ri'peal  of  a  repealing  law.  revival  of  pre-exh 
Ing  law.  119. 
REPENTANCE. 

effect   In   general.    152. 

in  (ase  of  attempts  to  commit  crime.  287. 
of  bnrglary.  B66. 
RES  AD.IUniCATA, 

effect  of  recovery  in  civil  action,  330. 
RESCUE. 

In  general,   1065. 

see,  also,  "Escape;"  "Prison  Breach.  ' 
RESPONDEAT  SUPERIOR, 

aee   "Principal   and   Agent." 
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RETREAT. 

duty  to  retreat,  614. 
sf»e    "Homicide." 

REVENUE   LAWS, 

power  of  congress,  1228. 

RIOT, 

defined.   1003. 
u  misdemeanor.  1003. 
elements  of  oftense,  1008. 
justification  or  excuse,  1008. 
custom,  202. 

necessity  or  compulsion,   196. 
homicide  in  riot,  479.  520,  567. 
in    suppressing.   588. 

see,    also.     "Rout:"     "Unlawful     .\:s 
sembly." 

RIVERS, 

obstruction  of,  1091. 

ROADS, 

see  "Highways." 

ROBBERY, 

definition,   852. 

the  subject  of  robbery.  853. 

the  taking  and  carrying  away,  865. 

taking  from  the  person  or  presence.  857. 

force  or  violence,  861,  765. 

putting  in  fear,  863-868. 

in  general,  863. 

sufficiency  of  threat  or  menace,  864. 

not  necessary  in  case  of  actual  violence. 
867. 
consent  of  the  owner,  869. 
"against  the  will."  870. 
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ROBBERY- -Cont'd. 

the  felonious  intent.  S7^>. 
ignorance  of  law  or  fact.  178. 
effect   of   statutes.   872. 
in  particular  places,  871. 
assault  with  intent  to  rob.  426-432. 
locality  of  offense,  and  jurisdiction,   1193. 
see.    also.    "Attempts;  '    "Larceny;"    **Pi 
racy:"   "Principals  and  Accessaries." 

ROUT, 

defined.  1002. 

a  misdemeanor,  1002. 

see,  also,  "Riot;"  "Unlawful  Assembly. 

RUMORS, 

false  rumors  as  a  nuisance.  1084. 


SABBATH   BREAKING, 

violation  of  Sunday  laws,  1085. 
see  "Sunday  Law^.." 

SAFE-CONDUCTS, 

violation  of.  1147.  1224. 

SAILORS. 

command  of  superior  officer.  199. 
mutiny,  justification,  194. 

SALE, 

of  liquor,  food,  etc..  see  "Nuisances." 

SCOLD, 

common  scold.  1083. 

SEA, 

see   "Jurisdiction   and    Locality:"   "Piracy 
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SE   DEFENDENDO. 

homicide  in  self-defense.  591. 
see  "Homicide." 

SEDUCTION, 

In  general,  1117. 

coudonation  or  settlement,  332. 

SELF-DEFENSE, 
in  general,  183. 
homicide  In,  598. 
assault  and  battery  in,  435. 
affray,  993. 

see.  also,  "Assault,  and  Assault  and  Bat 
tery;"  "Justification:"  "Homicide." 

SERVANT, 

see     "Embezzlement;"     "Larceny;"     "Maste.- 
and  Servant." 

SETTLEMENT, 

as  a  bar  to  prosecution.  331. 

SEXUAL  INTERCOURSE, 
in  general,  1101. 
incest.  1109. 
sodomy,  1111. 
fornication,  1112. 
adultery.  1112. 
seduction,  1117. 
rape,  036. 
abduction.  458. 
illicit  cohabitation,  1116. 
bawdy  houses.  1124. 

sec,  also,  these  specific  heads. 

SHIPS.  ^ 

offenses  on   vessels,  jurisdiction,  1168. 
larceny  on  vessel,  766,  775,  note. 
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SHOOTING, 

see    "Assault,    and    Assault    and    Battery;" 
"Homicide." 

SHOWS. 

see  "Nuisances." 

SIMPLE  LARCENY, 
see   "Larceny." 

SLANDER, 

see  "Libel  and  Slander." 

SLAVE  TRADE. 

prohibition  by  congress,  1236. 

SMUGGLING. 

as  an  offense,  1137. 
power  of  congress.  1228. 

SODOMY, 

defined,  1111. 

a  felony.  1111. 

ignorance  of  law,  177.  note. 

SOLDIERS, 

command  of  superior  officer,  199. 

SOLICITATION. 

as  an  offense,  in  general.  295-299. 
to  commit  a  felony,  295. 
to  commit  a  misdemeanor,  297. 
solicitation  not  an  attempt,  284,  299. 

SPECIFIC    CRIMINAL   INTENT, 
in  general,  145-149. 
illustrations,  146 

may  be  inferred  from  act,  148,  279. 
effect  of  drunkenness,  249. 

see.    also,    "Arson;"    "Assault,    and    As- 
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SPECIFIC  CRIMINAL  INTBNT-^-Cont'd. 

sault  and  Battery;"  "Attempts;"  "Bur- 
glary;" "Homicide;"  "Malicious  Mis- 
chief;" and  other  specific  offenses. 

SPRING  GUNS, 

as  a  nuisance,  1078. 
homicide  by,  625,  note. 

STATE  AND  FEDERAL  JURISDICTION, 
see  "Jurisdiction  and  Locality." 

STATE   LEGISLATURES, 

power  to  punish  and  define  crimes.  63-92. 
see,  also,  "Statutory  Crimes." 

STATUTORY  CRIMES, 
in  general,  63. 

reason  and  object  of  statutes.  63. 
power  of  the  state  legislatures,  63.  66. 
power  of  congress,  63.  69. 
power  of  territorial  legislatures.  63.  70. 
constitutional   limitations  on  power  of  legis- 
latures, in  general,  70. 
form  of  statutes  and  requirements  as  to 

enactment,  72. 
local  and  special  laws,  73. 
due  process  of  law,  in  general.  73. 
right  to  follow  lawful  business  or  occu- 
pation, 73. 
right  to  make  contracts.  76. 
class  legislation,  77. 
power  of  the  state,  in  general,  79. 

regulations   as   to   food    products,   in 

general,  80. 
prevention  of  fraud,  81. 
protection   of   public    morals,   health. 
and  comfort,  82. 


STATUTORY  CRIMES— Confrt. 

regulation    OF    plart^s   of   amusement. 

<>x  poet  facto  taws,  in  general.  S-i. 
lawE  creating  or  aggravating  of- 

fen  sea.  85. 
lawe  affecting  punishment.  ^6. 
prison  (IlRclpllne.  S9. 
laws   i'(.'gulat!ng   mode   of   proceil- 

ure,  89. 
changing    rules   o(  evUlence,   91. 
inilellnlteuesB  of  atatutes,  92. 
construction  of  statutes,  93-110. 

Intention  of  the  legislature  governs,  93. 
reasonable  construction,  94. 
ordinary  meaning  of  language,  94. 
technical  terms,  94. 
strict  construction.  95. 
reason  and  purpose  of  statute,  97. 
preamble  and  title  of  act,  9S. 
construction   with   reference   to  the   com- 
mon law.  99. 
change  of  the  common  law,  101. 
prior  judicial  construction,  102, 
construction  as  a  whole,  giving  effect  to 

all  parts,  102. 
cODstructlon  of  statutes  together,  102. 
construction  in  connection  with  the  con- 
stitution, 104. 
expression  of  one  thing  an  exclusion  of 

others.  104. 
special  enumeration  followed  by  general 

words,  IOC. 
punctuation,  106. 

Intention  to  make  prohibited  act  a  crime. 
107.  110. 
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STATUTORY  CRIMES— Cont'd. 

expiration  and  repeal  of  laws,  in  general,  111. 

implied  repeal  of  statutes,  111. 

implied  repeal  of  the  common  law,  115. 

effect  of  expiration  or  repeal,  117. 

repeal  of  a  repealing  law,  revival  of  pre- 
existing law,  119. 
attempt  to  commit,  274. 
criminal   intent,  necessity,  123-129,  159-167. 
ignorance  or  mistake  of  fact,  159-167. 
"willfulness,"  134. 
"malice,"  "malicious,"  140. 

see,  also,  various  specific  offenses. 

STEALING, 

see  "Larceny." 

STOLEN  GOODS, 

see  "Receiving  Stolen  Goods." 

STREETS, 

see  "Highways." 

STRIKES, 

criminal  conspiracy,  319. 

SUBORNATION  OF  PERJURY, 
defined,  1045. 
a  misdemeanor,  1045.   . 
see,  also,  "Perjury." 

SUICIDE, 

in  general,  522,  523. 

attempts  to  commit,  275. 

homicide  in  attempt  to  commit,  517,  568. 

SUNDAY  LAWS, 

violation  of.  1085. 
pow(»r  to  enact,  1087. 
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SUNDAY  LAWS— Cont'd, 
necessity,  195,  1087. 

ignorance  of  fact,  allowing  use  of  vehicle,  1G4. 
religious  belief  or  scruples,  151. 

SWEARING, 

when  a  nuisance,  1131. 

blasphemy,  1132.    See  "Blasphemy." 

T. 

TAKING, 

in  larceny,  683,  686. 
in  robbery,  855. 

see  "Larceny;"  "Robbery." 

TEACHER  AND  PUPIL, 

chastisement  of  pupil,  432. 
homicid^,  565. 

TERRITORIAL  LEGISLATURES. 

power  to  define  and  punish  crime.  63.  70. 
see,  also,  "Statutory  Crimes.' 


!• 


TERRITORIAL  LIMITS, 
In  general,  1149-1158. 

THEFT, 

see  "Larceny." 

THREATENING  LETTERS, 

locality  of  offense,  jurisdiction,   1219. 

TIME, 

nighttime  in  burglary,  959. 

TIPPLING  HOUSE, 

see  "Disorderly  Houses." 

TOKENS, 

see  "Cheating." 
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TRADE. 

offenses  against,  see  "Public  Trade." 
offensive  trades,  see  "Nuisances." 

TRADE  UNIONS. 

combination   among   workmen   as   a   criminal 
conspiracy,  319. 

TRAP. 

entrapment  into  crime.  341. 

TREASON, 

in  general,  10,  1228. 

mere  intention   not  punishable,   272. 

necessity  or  compulsion,  194,  196. 

TREASURE  TROVE, 

as  the  subject  of  larceny,  661. 

TRESPASS. 

when  indictable.  4,  45,  985. 
conspiracy  to  commit.  313. 
in  larceny,  685. 

see  "Forcible  Entry  and  Detainer;*'  "Ma 
licious      Mischief;"      "Riot;"      "Rout; 
"Unlawful   Assembly." 

TRUSTEES, 

see  "Embezzlement." 

U. 

UNIONS, 

combination   among   workmen   as   a   criminal 
conspiracy,  319.  * 

UNITED  STATES 

offenses  against,  common  law,  33. 
in  District  of  Columbia.  34. 
felonies.  16. 
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UNITED  STATES— Cont'd. 
iDfamouB  crtmea,  17. 
power    of    congress     to     defln*"     ami     punish 
Crimea.  63,  69. 
s«e,   also,   "Jurisdiction   and    Locality." 
UNLAWFUIv   ASSBMBLV. 
in  general,  998-1002. 

see.  also,  "Riot;"  "Rout." 
UNNATURAL  CRIME. 

in  general,  1111. 
UNWHOLESOME   PROVISIONS, 

nuisance.  1079. 
USAGE, 

set'  "Custom  and  Usage." 
USURY. 

.a.B  an  offense,  1138. 
UTTERING    FORGED   INSTRUMENT, 
see  "Forgery  and  Uttering." 


VALUE. 

In  larceny.  876. 
In  embezzlement,  7 


offenses  on  vessels,  jurisdiction.  1158. 

larceny  from.  766.  775.  noti', 
VOLUNTARY   ESCAPE, 

liabilli^.of  officer.  1060, 

liability' of  prisoner.  1062. 
VOLUNTARY    MANSLAUGHTER, 

see  "Homicide." 
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VOTING  ILLEGALLY, 
see  "Elections." 

w. 

WAGES,  . 

conspiracy  to  raise  or  lower,  319. 

WANTONNESS, 
defined,  138. 

WAREHOUSEMAN, 

embezzlement    or    larceny,     see      'Embezzle- 
ment;*' "Larceny.*' 

WATER, 

the  subject  of  larceny,  661. 

WATERS  AND  WATERCOURSES, 
obstruction  of,  1091. 
pollution  of,  1091. 

WEAPONS, 

carrying  weapons,  997. 

see,  also,  "Deadly  Weapons. " 

WIFE, 

see  "Husband  and  Wife;"  "Married  Women. ' 

WILLFULNESS, 

meaning  of  the  term,  134-138. 

WOMEN, 

see  "Married  Women." 

Y. 

YOUTH. 

criminal  responsibility,  see  "Infants." 
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